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WINSLOW'S CASE, 


Tue controversy that arose so suddenly, and has been carried 
on for some months so industriously, between the United States 
and England, touching the extradition of two forgers, discusses 
an interesting question of international law, concerning which 
the only wonder is that it was not settled long ago, and that it 
takes so much writing to set it at rest now. The question is a 
simple one: the answer, to an ordinary mind, seems equally so; 
and the writers on the general'subject have expressed but one 
opinion upon it, so far as they have expressed any. It is, whether 
a person, surrendered by one government to another upon 
charge and proof of the commission of a certain crime, can law- 
fully, and against the objection of the surrendering government, 
be tried for a different crime committed before his surrender. 
That he cannot seems at once the dictate of common sense and 
of ordinary justice; and so are the authorities. The exigencies 
of the press require us to write this article, when, of all the 
correspondence, only Mr. Fish’s despatch of March 31, 1876, to 
Mr. Hoffman, has been published ; and all that we know authen- 
tically of the position of the two governments is derived from 
that able and elaborate paper. Our readers will probably have 
the advantage of correcting our remarks by the light of fuller 
knowledge. In these circumstances we shall attempt only to deal 
with the obvious points of law; and our text is, that the sub- 
stance of the English demand appears to be right, but the time 
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and circumstances of its enforcement unreasonable and vexa- 
tious ; while our government, on the other hand, has taken ground, 
which, in its generality, international law will not uphold, though 
we are right in repelling the particular pretension that has been 
advanced by England. We sincerely hope that good will come 
out of this discussion, and that the practice of the two nations 
will now be fixed on a just and honorable basis; and we have 
every confidence that our own representatives will do their full 
share in reaching this desirable end, which, whenever it comes, 
will be, in substance, that a surrendered prisoner shall be tried 
anly for a crime included in the treaty under which he is given 
up, until he has had an opportunity to leave the acquired juris- 
diction. The cases which have furnished the occasion of this 
misunderstanding are those of Lawrence and Winslow, of which 
we shall explain the history towards the close of this article ; and 
the English demand is, that in the latter case we shall stipulate to 
try the fugitive only for the “ extradition crime” for which his 
surrender is demanded. 

We hold it to be clear, on grounds of reason and authority, that 
a person surrendered by one sovereign to another, under a treaty 
of extradition, is to be tried for that crime, and that only, for 
which his surrender was asked and obtained. It is remarkable 
that not a word upon this subject is to be found in the works of 
any of the principal writers in the English language who have 
treated of international law, publie or private. Wheaton and his 
commentators, Kent, Story, Phillimore, Wharton, Westlake, will 
be searched in vain for any utterance upon the point. Even Clarke, 
whose valuable book on Extradition is to our lawyers the princi- 
pal source of information upon the subject, gives no opinion of 
his own, though he explains the practice of some countries and 
the decisions of some courts. The writers of Continental Europe 
are of one accord in support of the view which we maintain. 
Thus Felix:! “It is also the rule,? that the person whose 
extradition has been granted cannot be prosecuted and tried, 
excepting for the crime for which his extradition has been ob- 
tained.” To the like purport are Heffter? and Martens. Each 
of these authors cites others,®> whose works are not accessible to 
us; but their own authority is ample, and no one can doubt that 


1 Droit Intern. Privé, § 570. 2 “De regle.” 3 French ed. § 63. 
4 Précis. (ed. 1864) § 101. 5 Martens cites no less than six. 
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our writers would have accepted it, if their attention had been 
called to the subject. The rule was so laid down in a celebrated 
circular issued by the French minister of justice in 1841, to 
which we shall refer again in a moment. Only two writers in 
English have said any thing directly upon the matter, so far as 
we know. Mr. Gibbs, author of a pamphlet published in Lon- 
don in 1868,! containing many important suggestions which were 
adopted by Parliament in 1870, after saying that political offences 
are not a subject for extradition, adds,? ** In close connection with 
the foregoing principle, and designed undoubtedly to support it, fol- 
lows another, to which our attention has not been much directed,® 
but which is treated by foreign writers as well established, — that 
a person surrendered is liable only for the offence on account of 
which his extradition was obtained.” He cites Heffter, and the 
French circular of 1841, which he calls a manifesto of the French 
views on the whole subject of extradition, and which he says has 
had a considerable share in forming the opinion of the Continent. 
Clarke mentions the circular in somewhat similar terms,‘ and 
quotes a passage from it to the same effect, but,° as we have said, 
without adding his own opinion. Mr. David Dudley Field says,® 
“ No person surrendered shall be prosecuted or punished . . . for 
any offence which was not mentioned in the demand.” We un- 
derstand that Mr. Field in his “ Draft Outlines” does not intend 
merely to state the existing law, but also what he thinks it ought 
tobe; but for this section he quotes authority, showing that he 
considers it already established. 

Let us examine for a moment the reason of the rule. Extra- 
dition, from being a matter of courtesy between princes, used 
almost wholly for the confusion of rebels and traitors, has become 
an important police regulation, never now applied to political 
offences, but, on the other hand, extended to a great variety of 
ordinary crimes. The one change is due to the mutations of 
dynasties since 1789, which have brought home to many ruling 
powers a sense of the convenience of an asylum; and the other, 
to the vastly increased intercourse between countries even the 
most widely separated. It may be said, in general, that the 


1 Extradition Treaties by Frederick Waymouth Gibbs, C.B. Lond. 1868. 

2 P. 30, § iv. 3 That is, attention in England. 
4 Clarke, p. 158 (2d ed.). 5 Pp. 161, 162 

6 Draft Outlines of an International Code, p. 123, § 237. 
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exceptions to extradition, besides mere minor offences not worth 
the trouble and expense of employing international machinery for 
their punishment, are of those crimes upon which the laws or 
sentiments of the contracting nations are not in accord; such 
as political and ecclesiastical offences, game-laws and revenue- 
laws. There is one other class, that of crimes committed by sol- 
diers and sailors in service, such as desertion, which are rarely 
included in treaties, for the reason, perhaps, that although all 
nations agree in punishing them with great severity, yet all feel 
that this punishment ought to be applied promptly, and, as it were, 
at the drum-head, or not at all. 

Now, the reason, as Mr. Gibbs intimates, why a person is not 
to be tried for an offence for which he was not surrendered, is, 
that in no other way can the right of asylum for these excepted 
crimes be maintained. If a man given up for embezzlement can 
be hung for treason, or be transported for shooting a rabbit, what 
becomes of the asylum? It has been said that the question is 
only one of good faith in asking the surrender. No doubt, if a 
case shows the absence of honesty from the beginning, the whole 
world would cry shame upon the government which has been 
guilty of such fraud. But this is a very inadequate view of the 
subject. Good faith is not asylum. It is no consolation to a man 
who is about to be hung for treason, that the government hon- 
estly suspected him of having embezzled five dollars ; nor is it an 
answer to the foreign government whose asylum has proved nuga- 
tory. The question is one of right, not of good intentions in a 
collateral matter. Besides, good faith in this connection means 
the good faith of detective Bucket or Vidocq, a substance as 
evanescent as the domicile of a fugitive criminal. 

Such being the reason and the opinions of writers of the highest 


consideration, let us see what is brought to meet them. It ap- — 


pears that in France, where this important principle was first 
enunciated, the courts acted upon it for a quarter of a century. 


In 1867, another circular from the minister of justice, who now ~ 


represented an emperor, and no longer a citizen king, admonished 
the judges that this was a political matter, and that all the courts 
could do was to postpone the trial until the government had been 
applied to. A criminal could acquire, he said, no right against 
the justice of his country: the tribunal could only try the facts; 
it could not take cognizance of the conditions upon which extra- 
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dition had been granted, except upon a notification from the min- 
ister of justice! Mr. Clarke thinks the courts have acquiesced 
in this view ; ? but the careful reader of his sixth chapter will find, 
we think, some reason to doubt his conclusion. It seems to us 
probable that the highest court of France has not yet yielded its 
independence to the dictation of executive authority ; the last case 
mentioned by Mr. Clarke having been carefully decided upon its 
own circumstances, which were held to take it out of the rule. 
At any rate, the French have not abrogated the rule, but merely 
changed the department charged with its execution. This may 
amount to a practical denial of justice in cases which excite no 
diplomatic interest, as we shall show; but the principle is still 
fully admitted in France.® 

In the few cases that have been decided within the British 
jurisdiction and that of the United States, the courts, with some 
difference of opinion, have, on the whole, followed the later French 
doctrine, putting it precisely on the French ground, and two of 
them citing the phrase, that a criminal cannot acquire any right 
against the justice of his country. Only two of these cases are 
reported at any length. The first is U. S. v. Caldwell,’ decided 
in 1871 by the same able and learned judge who has lately been 
called to deal with Lawrence’s case. The decision is, that the 
courts cannot inquire into the alleged breach of international law, 
but must leave it to the executive department. The other is 
Adriance v. Lagrave,> in which the Court of Appeals, reversing 
an able opinion of the Supreme Court, citing U. S. v. Caldwell, 
and quoting much of the French circular, hold that a defendant 
brought here under the treaty with France is not, by the courts, 
to be protected from the service of civil process. 

It is matter of surprise that these cases should be cited as de- - 
ciding a point of international law, when they most explicitly and 
unmistakably refuse to consider it. That they do not and cannot, 
according to the opinions of the courts themselves, touch any such 
point, is well shown by an early case decided before the Ashbur- 
ton Treaty was made. In State v. Brewster,® the defendant 
alleged that he had been illegally brought by the prosecutors from 

1 Clarke, pp. 171, 172. This passage is also cited in the opinion of the Court of 
Appeals in Adriance vy. Lagrave, 50 N. Y. 110. 

2 Pp. 174. 8 See Clarke, p. 176. 4 8 Blatch. 131. 


5 Adriance v. Lagrave, 59 N. Y. 110, reversing Bacharach v. Lagrave, 1 Hun, 689. 
6 7 Vermont R. 118 (1835). 
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Canada, where he resided ; his supposed crime, apparently, having 
been committed in Vermont, near the border-line ; in short, that 
he was kidnapped. The court held this to be quite immaterial; 
saying, that, when a prisoner was within their jurisdiction charged 
with crime, it was not for them to inquire by what means he was 
brought within the reach of justice. Now, if that case decides 
, that kidnapping is permitted by the law of nations, then U. S. y. 
Caldwell, and others like it, decide that a prisoner may, by in- 
ternational law, be lawfully tried for a crime not mentioned 
in the proceedings for his surrender; but otherwise they do not. 
The cases which we have mentioned are all those of which any 
extended report is given upon this point; but there are notices 
in Clarke of two cases in Canada which we have examined, and 
of one in England which is not reported. They shed no light 
upon the question of international law. It does appear, however, 
that the practice of the courts, as far as it has gone, has been to 
refuse to examine into the nature of the crimes for which a person 
has been surrendered. This is the decision of a point of criminal 
law, and is of no intrinsic importance in this discussion, until the 
practice has become open, general, and notorious, and has been 
applied to persons in whose fate the surrendering government has 
deigned to take an interest. After a long acquiescence in such a 
practice, so applied, it might come to be a part of international 
law ; but it would have obtained that character wholly from the 
acquiescence. None such has yet been given, or can be pretended, 

Take the somewhat analogous case of the capture of a hostile 
vessel in neutral waters. The mode and place of capture are no 
defence in the prize court ; but the government whose vessel has 
been taken may insist that the neutral shall interpose. So the 
accused person, though he may have no standing in court but to 
plead to the indictment found against him, should have the right. 
to insist that the government which surrendered him shall enforce 
the immunities of its asylum. This is the general idea in the 
mind of the courts who have made the decisions. We go farther, 
and say that the prisoner himself should have this right as matter 
of strict law. As was said upon another occasion, if this is not 
the law, it ought to be. This, to be sure, has not much to do 
with international law directly ; but it is an interesting and im- 
portant matter in its indirect bearing. 


It is idle to expect that governments will have the information 
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or the disposition to interpose in ordinary cases ; and we venture 
with diffidence to suggest, that, in constitutional countries at 
least, the courts should not give up their right to decide such a 
question. In France, it is tolerably plain, the new order is a 
device to save trouble, and, in effect, to evade the obligations of 
the admitted law. The ambassador of the surrendering govern- 
ments may never hear of the case, or may not care about it; and 
what the prosecuting government is pleased to call justice will 
prevail, whatever becomes of the right of asylum. Mr. Clarke 
has shown, in another connection, how careless all governments 
are of the rights of their obscure and suspected subjects ; and one 
of the cases commonly cited to prove the practice in question, 
that of Lamirande, was a clear case of kidnapping, for which no 
redress was ever obtained. He was stolen from Canada, after a 
judge of the highest court had intimated that he should release 
him; and was tried and convicted in France, in contravention of 
all rules of honor. 

Again: the distribution of powers is such in constitutional 
countries, that the executive department, however well disposed, 
cannot impose its will upon the courts. It happens fortunately, 
in Lawrence’s case, that the President can act through the prose- 
cuting officers, Lawrence being charged with crimes against the 
General Government ; but in the great majority of instances this 
would be impossible. Our people have not yet forgotten McLeod's 
case, which threatened at one time to bring on a war with Eng- 
land on a similar question. Nor is it to be overlooked, that we 
are so accustomed, in the United States and in England, to defer 
to the opinion of the courts, that we are in danger of mistaking 
a refusal by them to decide such a question for a decision of it, of 
which this discussion furnishes a notable example. 

If, however, the practice of the courts has become inveterate, 
which we are not willing to admit, it is essential that the older 
treaties should be speedily changed, so as to contain full covenants 
on this subject ; which many of our late treaties, such as that with 
Italy, do contain. So established, our courts must take notice of 
them. If murder and forgery and other crimes, for which we are 
ready to ask and to grant surrender, are to be committed by 
wholesale, as some late occurrences seem to indicate as probable, 
there is no objection to providing that any crime within the scope 
of the treaty may be tried, though not specially noticed in the 


g 
it 
; 
8 
3 
q 
4 
q 
XUM 


624 


WINSLOW'S CASE. 


demand ; but this is as much as any government ought to ask or to 
yield. If treaties are not made, statutes should be passed to give 
the courts the necessary powers. 

England became uneasy on this matter in 1870, and passed 
a statute forbidding the government to surrender a criminal until 
assured by the demanding government that he would be tried 
only for the crime proved against him at the time of the demand; 
and requiring their own courts to observe similar restrictions. 
This law was, in its essence, declaratory only of that which al- 
ready obtained ; but, so far as it required an arrangement with 
foreign governments beyond what existing treaties called for, it 
could, of course, have no effect ; and there is a somewhat obscurely 
expressed clause in the statute which appears intended to except 
them from its operation. At all events, the government of Great 
Britain made no attempt to apply it to the Ashburton Treaty 
until the extradition of Winslow was asked for; and thereupon 
arose the controversy which we hope will be settled to the satis- 
faction of both parties, before these pages are read. 

The case of Winslow is inextricably bound up with that of 
Lawrence, which is the fons et origo of the bitter waters of this 
dispute. Lawrence is a person who calls himself an Englishman, 
—we know not with what truth,—and who had lived a long 
time in New York. He was accused of having defrauded the 
revenue to an immense extent, and fled to England. Our govern- 
ment produced in England evidence that he had forged twelve or 
thirteen bonds and other papers; forgery being one of the few 
crimes within our somewhat old-fashioned treaty. By some mis- 
take of our agents in London, the warrant for Lawrence’s extradi- 
tion mentioned the forgery of only one bond and affidavit. Soon 
after the prisoner reached this country he was indicted for his 
frauds, and petitioned the President that he might be tried for 
the forgery specified in the warrant, and for nothing more. Mr. 
Bliss, the Attorney of the United States for the Southern District 
of New York, where the indictments were found, furnished a brief 
of the cases we have above mentioned, and contended that they 
warranted the government in trying him for other crimes ; though, 
as we have seen, they have no relation to executive action. The 
Attorney-General, having been of counsel in the case, took no 
part in deciding this point; but it seems, by Mr. Fish’s despatch, 
that the Solicitor-General agreed with Mr. Bliss. The Presi- 
dent, with admirable good sense, sent orders to have Lawrence 
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tried for the crime mentioned in the warrant, and for no other. 
Thereupon he was arraigned for that offence, as the district- 
attorney understood it; but, taking advantage of some real or 
supposed ambiguity in the indictment, he pleaded that it set forth 
a different offence ; and the government, instead of taking issue 
upon the fact, demurred. Judge Benedict reiterated the rule laid 
down by him in 1871, and, as we understand, for the same reason, 
— that it was inconvenient and improper for the courts to pass 
upon the question. Within a short time now past, Lawrence has 
pleaded guilty to this indictment; admitting, we believe, that it 
is for the forgery mentioned in the original warrant. ‘To the out- 
side world, it looks as if this plea were part of an arrangement 
that is to settle all pending cases, including the surrender of 
Winslow. If so, all’s well that ends well. 

In the mean time, months had passed since Lawrence was sent 
to the United States, and he was still awaiting trial; and the 
rumor filled the newspapers that he was to be tried for all his 
frauds upon our revenue, whether forgeries or not. And there 
was abundant foundation for such a report; though, happily, it 
was untrue. The British government, instead of making Law- 
rence’s case the subject of direct complaint, took the opportunity 
of our demand for Winslow, whose offences could not possibly be 
misunderstood or substantially varied in any event, to require of 
us a conformity with their law of 1870, with which we had no 
concern, by requiring an assurance that Winslow should only be 
tried for the forgery or forgeries specified in our demand. They 
merely referred to Lawrence’s case to account for their present 
action. Our government had a ready answer to the Lawrence 
allusion; but they did not choose to avail themselves of it, and 
took the broad ground, which we have ventured to call that of 
criminal rather than of international law, that, when we hold a 
man, it is of no concern to any one how we obtained him. As 
part of a diplomatic discussion, we have no criticism to make 
upon this reply ; but we repeat, that, whatever may be the rights 
of the party, the surrendering nation has a right to require that 
its treaty shall not be used for such a purpose in good or bad 
faith. When this right is finally abandoned, the end of all 
extradition treaties can be confidently predicted. The United 
States, above all other nations, perhaps, certainly above all but 
England, is interested to maintain the right of asylum inviolate ; 
and we are sure that it will not fail of its high duty in this regard. 
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REFORM IN LEGAL EDUCATION. 


THE general course of development in both the great legal 
systems of the world has not been essentially different. In the 
first period of law, the archaic period, principles are few and 
simple, procedure important and complex: it is the period of 
rigid formalism. The second period is one of formalism like the 
first, but is distinguished from it by the rapid growth of prin- 
ciples still hidden by the ever-increasing mass of technical 
detail. In the third period, principles come to the surface, and, 
steadily growing, push procedure aside to its proper and sub- 
ordinate place. The last is the age of simplification in law, 
and of substantial, if not actual, codification. During this 
period a double change is, of course, in progress: not only are 
new principles evolved and old ones modified, but the growth of 
forms is arrested, and procedure is reduced to a minimum. 
It was on entering the last period that the course of devel- 
opment in the common law was in one direction suddenly ar- 
rested. That is, for the last two centuries, principles have been 
the controlling force in law; but, while they were multiplied and 
improved, procedure grew more complex instead of more simple. 
One of the causes of this unequal growth, which, within the 
century, reformers have attempted to remedy, was unquestion- 
ably the state of legal education. 

It is only necessary to consider two points in connection with 
the law of the renaissance period,— what the condition of law 
as a subject of human knowledge then was, and what means 
for acquiring that knowledge were provided. It was still pos- . 
sible for a man of great ability and intense application, for Coke, 
for Selden, for Bacon, to know absolutely the whole of English 
law. Complete legal knowledge was still within the grasp of 
talents and diligence. The means of acquiring it, the instruction 
then provided, are described by Coke in the preface to the Third 
Reports : — 

“Each of the Houses of Court consists of Readers, above twenty ; of 
Utter-barristers, above thrice so many; of young gentlemen, about the 
number of eight or nine score, who there spend their time in study of law, 
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and in commendable exercises fit for gentlemen. The Judges of the Law 
and Serjeants, being commonly above the number of twenty, are equally 
distinguished into two higher and more eminent houses, called Serjeants’ 
Inn: all these are not far distant from one another, and altogether do make 
the most famous university for the profession of law only or of any one 
human science that is in the world, and advanceth itself above all others, 
quantum inter viburna cupressus. In which Houses of Court and Chancery 
the readings and other exercises are most excellent and behoofful for attain- 
ing to the knowledge of these laws.” 


The term of probation was seven years: examinations were re- 
quired for admission to the bar, and graduates were obliged to 
take readerships and give lectures. It was therefore still possible 
to know the entire body of law, while a very elaborate system 
of school instruction was also provided. Since that time, there 
has been no improvement in the methods of instruction then 
employed; and it is not necessary, therefore, to trace further the 
history of English legal education. During the two centuries 
since the time of Coke, the law has grown to immense proportions. 
A rapidly advancing civilization, great wealth, an unlimited com- 
merce, gigantic industries, have demanded an expansion of the 
law. Thirty years ago, it was calculated that the English law 
embodied two millions and a half of positive rules and principles ; 
and this number, practically infinite, is always on the increase. 
The remark of a modern professor to his students is hardly an 
exaggeration: “*I shall try to teach you where to find the law: 
that is all the best lawyers know, and most of them do not know 
that.” The law, as a whole, has passed far beyond the powers 
of any single mind. Complete knowledge would now be as 
impossible to a Bacon as to any one else. Has instruction 
improved proportionately with the growth and difficulties of the 
law? The question is easily answered ; for, until within recent 
years, there has been no attempt even to teach the law. The 
system of Coke’s time perished long ago, and nothing was put 
in its place. Englishmen were left to learn law as they could. It 
was a pure rule-of-thumb method, and involved a process of the 
severest natural selection. The weakest, physically as well as 
mentally, were pushed relentlessly to the wall; and, to reach a 
seat on the English bench, one most important qualification was 
an iron constitution. In the great popular movement which 
resulted in the Reform Bill, the flagrant abuses of the law were 
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not forgotten; but it was not until the wave had somewhat spent 
its force that the important subject of legal education was 
reached. In 1846 the matter was brought to the notice of Par. 
liament, and a committee appointed to investigate. The report 
of this committee showed, that, in the existing state of affairs, 
there was no protection for the character of the bar or the 
rights of the public. The reforms proposed touched most nearly 
the Inns of Court, to whose hands the great public trust of legal 
education had been committed. Alarmed by the efforts in Par- 
liament, they strove, and with success, to keep off reform from 
without by promises of reform within: the promises were not 
kept, and nothing practical was effected. In 1855 the same pro- 
cess was repeated. Attacks in Parliament, followed by commit- 
tees, investigations, and reports, produced more strenuous promises 
from the Inns, and again nothing was done. In 1870 the friends of 
legal reform founded a permanent society in London, known as 
the * Legal Education Association,” to carry on the agitation. 
Thoroughly frightened by this organized movement, the Inns 
inaugurated an expensive and impracticable system of instruc- 
tion, which, after a trial of four years, has proved a complete 
failure. Very lately still another scheme has been put forward, 
which, as proposed, seems more sensible and promising than its 
predecessors. In the mean time, the Legal Education Association, 
convinced that no sufficient improvement could be effected by 
the Inns, and distrustful of their efforts and promises, have been 
steadily at work. Supported by a widely diffused and genuine 
dissatisfaction on the part of the public, their labors have resulted 
in a bill brought forward by Lord Selborne, and, since his retire- 
ment from office, in another brought forward by Lord Cairns. 
On the main question Lord Cairns and Lord Selborne are in 
perfect accord, and comprehensive results are probably not far 
distant. Without entering into details, the objects aimed at are 
the establishment of a central school of law open to all comers, 
an efficient body of teachers, and a competent, independent ex- 
amining board, without whose certificate there can be no admis- 
sion to the bar. The whole problem, now so near solution, has 
been much complicated by the antagonism of the benchers and the 
rigid distinctions between barristers and solicitors. 

The history of the efforts to improve legal education in Eng- 
land has here been briefly sketched in order to show the conclu- 
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sions reached. In the home of the common law, the most emi- 
nent judges and lawyers, the leaders of the most conservative 
profession in a most conservative country, admit the absolute 
necessity of a thorough legal training in schools, followed by 
the severest tests of the knowledge acquired as an indispensable 
condition of admission to the bar. In an address to the Legal 
Education Association last July, Lord Selborne said, * Every 
considerable authority and writer, from Austin’s time down- 
wards, in this country, who has addressed himself to the subject, 
has uniformly and without exception advocated the establishment 
of an efficient system of instruction in the general principles of 
law and jurisprudence. The system of teaching by lectures has 
been admitted, by all those qualified to speak who have exam- . 
ined the matter, to be better calculated for that purpose than for 
most others.” Lord Cairns seems to consider the principal aim and 
most important object of these proposed reforms to be the estab- 
lishment of a competent examining board. It is not intended to 
discuss here the system about to be tried in England, nor the 
changes already made: it is sufficient to have shown the state 
of English thought on the subject, and that the more enlightened 
opinion both of bench and bar unhesitatingly demands, as essen- 
tial to the existence of a respectable profession, thorough teach- 
ing and searching examinations. 

To tell the story of legal education in America is not difficult. 
It is, unfortunately, only too simple. If it be compared with that 
of England, it will be found that we started in the educational race 
long before they thought of moving. Unhampered by the hostili- 
ties of venerable monopolies or by time-honored distinctions, 
there was nothing to impede our course: yet it now seems as if we 
were about to offer a fresh illustration of the old fable, in which 
the tortoise reached the goal before the hare. 

At the outbreak of the Revolution the lawyers were a com- 
paratively small class, then first rising into prominence. In New 
England, to illustrate the state of the profession at that time, 
legal training was not a necessary qualification for a seat on the 
bench. For many years afterwards, the profession meantime 
growing rapidly in ability and importance, legal education was 
the same here as in England. Professor Greenleaf describes 
the course of study pursued by himself and Judge Story as 
follows : — 
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“We both commenced the study of the law many years since amidst 
the drudgery and interruptions of a lawyer’s office, perusing with what 
diligence we could our Blackstone, Coke, and the other books at that time 
put into our hands.” 


This was the good old-fashioned Anglo-Saxon method of 
learning by rule-of-thumb, —the barbarous system under which 
lawyers on both sides of the Atlantic were bred. The great 
talents and reputations of Kent and Story were needed to establish 
firmly the merits of school instruction. Unfortunately, nothing 
was done to give any intrinsic value to the degrees conferred by 
the schools then founded. Their worthlessness as certificates of 
proficiency was well understood near the schools ; but at a dis- 
tance they still retained a certain market value. Gentlemen, 
who never at any time knew more than the rudiments of the 
law of debtor and creditor, flocked to the older schools to obtain 
by residence and fees the coveted parchment. The degrees of 
the great schools were degraded, and their reputations suffered. 
It became obvious, that, to save the schools from falling below 
the level of a poor office in the matter of education, some change 
must be effected. Improved methods of instruction and tests in 
the shape of examinations were the evident remedies. Columbia 
led the way in establishing examinations, and Harvard followed 
the good example.! The wisdom and propriety of this course 
would scarcely appear to require arguments to support it; for it 
seems evident on the face of things that a school which grants 
degrees simply for fees and residence does not differ essentially 
from the Inns of Court, which admit to the bar on a basis of fees 
and dinners. Neither offers any protection to the character of 
the bar or to its own good name. The loss of the latter in the 
case of the Inns would, in matters of education, be impossible ; but 
the best American schools have a name to lose, and it is with them 
a vital matter that it should be properly maintained. The changes 
which were so clearly necessary nevertheless have aroused con- 
siderable opposition, sometimes insidious, sometimes open. 

In a recent controversy on the subject of education in New 
York, Professor Dwight entered into an elaborate and able argu- 
ment to prove the necessity of instruction in schools. A writer in 


1 In this paper it is not proposed to go outside these two schools for illustrations ; 
nor is it necessary to do so. In excellence, they compare well with any others; and 
criticisms on them are, in greater or less degree, applicable to all. 
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the Nation criticised Professor Dwight for using this argument, 
or for introducing the question at all. It is said in the article 
referred to,! * that when he (Professor Dwight) discusses the sub- 
ject as if the question at issue was the relative advantages of legal 
education in law-schools, compared with that obtained in offices, 
he makes what seems to us a capital mistake.” We do not at 
all agree with these views. Part of the attack which Professor 
Dwight had to meet required this argument. The question is a 
part of the controversy, and lies at the root of the whole matter. 
The basis of all opposition to the schools and to their works is 
the hostility of certain sections of the bar to any thing resem- 
bling educational improvement. This opposition we venture to 
think Professor Dwight has not analyzed quite accurately ;? but it 
isan important factor in the problem, and ought to be appreciated 
and understood. It springs apparently from two classes, — the 
grossly ignorant, who are opposed because it is an effort for 
educational improvement; and the narrow-minded and wrongly 
conservative, who oppose every thing resembling change. As 
they opposed law-schools in the beginning, so now they oppose 
any improvements in law-schools. The former class it is not 
necessary to take into account: they are, for the most, pettifog- 
ging knaves, who disgrace and injure the profession. Against 
them the fight is to be made; and any system of education or ex- 
amination which does not aim at their extermination is worth- 
less. The latter class is a small one; but its members, although 
narrow-minded and conservative, are very frequently able men 
holding prominent positions. Such men generally have a retinue 
of satellites younger and more active, who adopt their dicta un- 
questioningly. These men may be won over, but, in any event, 
can be beaten. The greatest danger lies in the indifference of the 
well-disposed mass of the profession. The duty of the lawyers 
is to foster and help the schools; and the duty of the schools 
is to seek by every honorable means the support of the profession. 
This, unfortunately, has not been altogether the case; yet both 
are interested, and ought to work for the same object,—the im- 
provement of the bar. The recent reformsin the schools have, of 
course, tended to that result. 

And this brings up the question, whether the schools are justi- 


1 The Nation, Feb. 17, 1876. 
2 See lecture delivered by Professor Dwight, Feb. 7, 1876, p. 27. 
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fied in going farther, and attempting more than their own improve- 
ment. Is the practice a good one of making a school degree for 
every thing, except morals, sex, and age, a certificate of fitness for 
the bar? This is the principal point on which the recent contro- 
versy in New York turned. The objections to such a practice seem 
fundamental in their nature. The most important one is, that no 
body of men, having a direct or indirect personal or pecuniary 
interest in allowing candidates to pass, should have any thing to 
do with admission to the bar.1. No degree of high character in 
the trustees or professors of: a school can diminish the force of 
this objection. Another almost equally strong objection is, that 
it is a matter entirely out of the sphere of the school: it is the 
business of professors to fit men for the bar, not to admit them to it. 
The examinations of the school are for its own particular benefit 
and protection, for the purpose of maintaining the value of its 
degree ; not, except in an indirect way, to guard the approaches 
to a great profession. Again: the privilege given by the New 
York legislature renders any thing like a complete, thorough, 
and just system impossible. If one college obtains this right, 
all the others must have it. Every wretched little academy 
that has the power to grant the degree at all has the same right 
as Columbia College to have it made practically a certificate for 
admission. There is still another objection, which concerns only 
the welfare of the school, — that such privileges have a distinctly 
localizing tendency, and are proportionately harmful.2? No one 
doubts that the only object of Professor Dwight and his associates 
is to improve the standard of the bar as well as of the school, 
and that they have sought and obtained their privilege for no 
selfish reason. Every one would also readily admit that Profes- 
sor Dwight has done much in that direction, —a good not yet 
felt, but certain to be felt in the future ; and, as long as his great . 
abilities are devoted to teaching, it might be most advantageous 
to add an incentive to go to the college of which he is the moving 
spirit. But, nevertheless, the privilege given Columbia seems 

1 This point has been taken in the article already referred to in the Nation 
of Feb. 17, 1876. 


2 It is an advantage to the inhabitants of one State, and a disadvantage to those of 
all others. The school is placed in such a position, that, to justify its privilege, it 
must teach a practice of only local use, possessing no scientific value whatever ; or it 


must abuse its privilege by omitting the local practice, and admit men to the bar of 
its own State untaught on one necessary point. 
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indefensible; and no amount of talent or character can save 
that which in principle is so hopelessly wrong. 

If the power to admit to the bar be taken away from the schools, 
which alone have made any practical efforts to improve legal edu- 
cation and elevate the bar, what is to be done? Are we to go on 
for ever with our most important profession a mere loose, irre- 
sponsible aggregation, into which any one, no matter how ignorant 
or knavish, can come ? There is one way, and one only, in which 
the legal profession can be established on a permanent and last- 
ing basis, and restored to the old position of dignity and influ- 
ence which it has ina measure ceased to occupy. The suggestion 
about to be made is probably totally chimerical, running as it 
does directly counter to the most cherished American theories, 
but may answer some good purpose as an illustration. It con- 
sists in simply intrusting the management of the profession to 
those most interested in its preservation. In other words, it is 
based on the heretical theory of selecting the fittest to do the 
required work. Make the bar responsible for the bar; compel 
them to be so by law: but let the lawyers take care of their own 
profession. As now arranged, it is committed by the legislature 
to the courts, and by the courts delegated to members of the bar 
selected at random, or is managed in some equally irresponsible 
fashion ; and nothing is effected. The courts are amply protected 
by their own powers against the misconduct of the bar; but neither 
bench nor bar has any adequate protection against its own mem- 
bers, and the community is wholly defenceless. If a bar association 
for the whole State could be formed, established by law, and 
required by law to give examinations at certain times in certain 
places, the rest would easily follow. An association so empow- 
ered could choose an examining board made up of men of all ages, 
which should be so elected as to possess more or less permanency 
in office. It would be the duty of such a board to institute exami- 
nations of the most thorough character; and the work thereby 
entailed would have to be done by the younger members whose 
time was less engaged ; while to the older ones would fall the duty 
of general supervision and direction, involving no great expendi- 
ture of time. It would be better certainly, and probably necessary, 
to pay well the examiners who did the work. Such an associa- 
tion could accept, in lieu of examination, the degrees of any 


schools it saw fit, the matter being wholly in its own control. 
VoL. x. 41 
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The recommendation of the association! to the court should then 
admit to practice. It is always easy to lay out plans on paper, and 
very difficult to carry them into practice when they involve hard 
work and energy in support of some dry and unexciting abstract 
principle. Nevertheless, something akin to the scheme here sug- 
gested must be undertaken by the legal profession, unless our bar 
is to slowly lose in character and standing, until its old influence 
and great conservative power for good in the community are ir- 
revocably lost. By the plan here suggested, it will be seen that 
the means of protection to be adopted by the bar are examina- 
tions; and there can be no doubt that some of the objections 
urged against them are, in the main, valid ones. That they are 
but imperfect checks on ignorance, and that cramming often de- 
feats the end for which they are instituted, cannot be questioned. | 
Nevertheless they are, under certain circumstances, the best tests 
of knowledge yet devised ; and instead of crying out against their 
imperfections, as a certain portion of the bar are fond of doing 
over every change, good or bad, it would be more profitable to 
seek some way in which they can be made more efficient. This 
can be done solely by improved methods of instruction ; and the 
only field where this improvement could take place on a large and 
effective scale is in the schools. If the bar choose to accept as 
equivalent to their own certificate the degrees of schools which 
have attained in their opinion a proper standard of excellence, the 
tendency will be to throw the great majority of students into the 
schools, and at the same time the regular bar examinations will 
prevent any unfair monopoly of teaching. To the bar should 
belong the power of testing, to the schools the business of im- 
parting, knowledge. It ought to be said, in passing, that it is 
not intended to overlook the necessity of office instruction. 
Practical education, from daily contact with the actual law as 
applied to actual facts, is easily obtained. It belongs to the bar 
to determine the necessary time to be spent in an office as a pre- 
requisite to applying for an examination; and it ought to be borne 
in mind, that, in legal education, the part of the schools is by far 
the more important, and that on them we must depend for any 
permanent and comprehensive reforms. 

It remains only to discuss briefly some of the changes already 


1 Recommendation by the bar is not, in this country, a new idea; at least, in Mas- 
sachusetts. Cf. Works of John Adame, vol. i. p. 44, and vol. ii. pp. 45-50. 


q 
q 
al 
q 
| 
| 


REFORM IN LEGAL EDUCATION. 635 


made, and others proposed, in the old methods of teaching. The 
most important reform yet effected in this direction has been made 
at the Dane Law School. The ordinary method adopted is to 
teach by means of lectures. In certain cases, when the teacher 
is a man of great power, and has an especial gift for imparting 
knowledge, the lecture, pure and simple, may be the best method 
possible. But, to arrive at a just estimate of its merits, the system 
ought to be considered as administered by men of not more than 
average abilities. In a word, the system ought to be made as 
certain as possible in its operation. In the case of a man of even 
more than ordinary abilities and the greatest conscientiousness, if 
he be not conspicuous for the teaching faculty, the lecture system 
by itself differs from the best kind of office-teaching only in degree. 
_ It lacks, of course, the practical value ; and only has the advantage 
of offering, in a more continuous way, the guidance and advice of 
an older practitioner. The change at Harvard has been made by 
the substitution of what is known as the case method for the old 
lecture. Collections of cases from the earliest times have been 
carefully compiled, illustrative of different branches; and the pro- 
fessor and student go through these cases together, — the latter 
drawing the legal principles from the raw material presented to 
him, and the former criticising the results. To determine the 
merits of this plan, it is only necessary to realize precisely what 
it is desirable to effect. The true object of all teaching is to 
make the student think for himself; in legal teaching, to think 
for himself in a legal way. In most branches, the mere lecture 
system, unless used with the greatest skill, falls short of this 
standard. It has a tendency to pour into the mind of the 
student, in masses, the ideas of other men, those of the text- 
writer or the lecturer, and does not stimulate original thought. 
Something more is needed ; and this is offered by the case method. 
It teaches how principles were formed, and how the law was de- 
veloped ; it rouses in the student’s mind the spirit of opposition, 
the great secret of independent thinking, when he is called upon to 
defend his own theories ; and it awakens and sharpens the critical 
faculty. If these objects are effected, the greatest difficulty is 
surmounted ; and, in proportion to his abilities, the student will 
become a good lawyer. Another merit of the case method is its 
historical side: and herein also lies its danger ; for the historical is 
fascinating, and tends to overshadow the practical. 
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It ought never to be forgotten, that the object of a law-school 
is to prepare practical lawyers, not historians. Historical and 
scientific education in law is of great value; no system is com- 
plete without it: but it isan adjunct, and entirely subsidiary to 
the business of making lawyers. Lose sight of this, and the whole 
system falls to the ground. The dangerous tendency of the case 
method is to encourage antiquarianism, fatal always to practical 
results. The true object of the instructor who adopts this sys- 
tem is to teach existing law in a scientific and historical manner. 
For the sake of illustration and clearness, it might be suggested 
that he should proceed in this way: Let him begin at the begin- 
ning; go back to the true sources, not take some arbitrarily 
selected period as a starting-point ; and then lead the student rap- 
idly through the many years of constant development and change. 
Let him, in so doing, cling closely to broad, enduring principles, 
and avoid detail, fixing the student’s attention on the great land- 
marks until the law of to-day is reached. Then, and not before, 
is the time and place for the weight of instruction, for the elabo- 
ration of details. It is not intended to exclude instruction in 
some system now perhaps obsolete, but valuable in producing 
accurate legal thought. For example, the value of the old system 
of pleading, as a means of legal training, cannot be over-estimated. 
Such deviations are, however, only to be sparingly indulged in; 
for the temptation is great to teach some obsolete system merely 
for the sake of its completeness. It may be that a practice is 
selected memorable only for its iniquitous technicality, now de- 
spised and rejected, devoid of principle or interest, a mere curi- 
osity of legal ingenuity. If this be done, the student is lost in a 
maze of details long ago swept away by the cleansing hand of 
reform, and finds in his subject nothing of value theoretically or 
practically. Disgust is excited in his mind, a sound theory is 
confounded with a vicious practice, and both perish together. 
The case has been put strongly, because the danger is real, and 
the system too good a one to be lost. The care necessary in 
these matters can hardly be too great. A foolish preference for 
an obsolete name is enough to excite ridicule and opposition in a 
conservative and easily prejudiced profession ; and, as has already 
been said, nothing is more to be deprecated than antagonism be- 
tween professors and lawyers, and nothing more earnestly to be 
sought than mutual good will. It is the only way in which the 
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bar can be improved, and the slipshod teaching popular in some 
schools destroyed. 

Another bad feature of the case method is its tendency to turn 
the student’s attention too exclusively to English law. _No one, 
perhaps, would dispute that English cases are generally the 
best adapted for teaching, and must be largely used in the best 
instruction; but it is not necessary, nor is it right, to allow this 
fact to work the entire exclusion of American cases. Whether 
it be good or bad, it is under American law that the student 
in the American law-school must live and practise; and he must 
learn to deal with and abide by the decisions of American 
courts. Any system which fails to do the very utmost to teach 
American law fails in an important duty. <A neglect of this, 
also, may lead to a foolish habit of sneering at American judges 
and lawyers. This, perhaps, appears a sentimental objection ; but 
it is a real one as well. A bar which has produced a Marshall, 
to go no farther, does not fear comparison with any other; and 
the habit which is sometimes apparent, of decrying American 
judges, leads to no good end, and is .in the worst possible taste. 
If the bar has fallen off, it will not be improved by systematically 
belittling it at those periods when it would have been a credit 
to any country. Let us know our faults by all means, and try 
to cure them; but do not let us depreciate what bas been, simply 
because our system is not as symmetrical or harmonious as sys- 
tems elsewhere. The attempt has been made to weigh fairly the 
merits and defects of the case method, which appears to be so 
important a step in the right direction. If properly administered, 
this method, by the incessant contact between the minds of the 
professor and students, fulfils the great requisite laid down in the 
beginning: it affords the opportunity to judge fairly the capabili- 
ties and application of a student, and in this way helps to remedy 
the defects of the examination. No more important service 
could be rendered ; and it therefore deserves the close attention 
and consideration of all the friends of reform in legal education. 

Two other important changes are about to be put in practice 
at both the Harvard and Columbia Law Schools. It is intended 
to extend the time of study for a degree from two to three years, 
and to demand a preliminary examination from those wishing to 
enter the school. It is not necessary to go into a discussion of 
the first of these reforms. It must be obvious to every one that 
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there can be no valid reason why only two-thirds or one-half the 
time should be devoted to the study of law, which, for example, 
is given to the study of medicine. The difficulties of the law, and 
its importance to society, not only warrant, but demand, an in- 
creased time of study. 

The question of preliminary examinations has excited a good 
deal of discussion, and is by no means so simple as the one just 
adverted to. In only one way can the entrance examinations to 
the schools be beneficial ; that is, by making them as simple as pos- 
sible: for it is only desirable to keep out the very ignorant and 
stupid. A man who has received a good common-school education, 
and has by some means acquired a fair knowledge of Latin, ought 
to be encouraged, and not discouraged from entering the law- 
schools. The examinations ought not, therefore, to be so severe as 
to exclude men who have received such a training, and are as well 
educated as their opportunities have permitted. Preliminary ex- 
aminations, in short, should be sufficient to protect the schools 
against the very illiterate ; to prevent their being used for purposes 
for which they were not intended, and nothing else. Any thing 
more than this would injure the school which attempted it far 
more than it would promote an elevation of the standard. The 
question, whether college degrees ought to admit without exami- 
nations, has also been mooted in this connection. There seems no 
valid reason for making an exception in their favor. The only 
ground on which it can be advocated is, that it recognizes higher 
education, and puts a premium on its acquirement. If this were 
true, it ought, no doubt, to have great weight: but it should be 
remembered that the colleges giving a really thorough education 
are very few; while there is a wilderness of those which are col- 
leges by act of legislature only, and which give a poor and very 
superficial education. By accepting a college degree as a sub- 
stitute for examinations, there is danger lest a premium be put 
upon the latter education instead of the former. No harm cer- 
tainly can be done by requiring this examination of all applicants 
without distinction. If the graduate of a college is unable to 
pass such an examination as has just been described, he is surely 
not fit to enter a school of law. No injustice, therefore, is worked 
by requiring the examination of every one ; and, by making excep- 
tions, the risk is taken of encouraging poor education, giving the 
school an appearance of partiality, and thereby unnecessarily 
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making it unpopular. To accept the degrees of some colleges, 
and not of all, is to make invidious distinctions sure to arouse 
great jealousy and enmity, and is far more objectionable than to 
accept every college degree. There can be no doubt that.a pre- 
liminary examination, if properly conducted, is a step in the right 
direction, and one which may da good; but, if mismanaged, it 
may do infinite harm. 

There remains but one point, —the very important question 
of what ought to be taught in the law-schools, and the relations 
of the universities to the schools in law-teaching. This is, in a 
great measure, detail; but there are certain broad principles in- 
volved which may be briefly touched upon. In a paper read 
before the Social Science Association, the author, Mr. Hammond, 
influenced no doubt by his experience, advocates a very liberal 
education on the part of the law-schools. He would have them 
offer, to those who come with only an ordinary English education, 
instruction in logic, rhetoric, political economy, &c. There can 
be no doubt that the lawyer is better and stronger from having 
studied these branches ; indeed, there is no profession that needs 
so much the broadest kind of liberal education. But it is not 
the business of the law-school to give them this education: it is 
the business of the university. The law-school should teach 
nothing but law. Even with the most highly perfected system, 
it ought not to go outside its own province. Amida variety 
of studies the student’s attention is dissipated, and thorough 
mastery of the law becomes impossible. If this argument is 
valid in a law-school ideally perfect, it is overwhelmingly strong 
in the actual state of affairs. There is not a law-school in the 
country where the law is treated with fulness; not one where 
many courses and professors are not wanting. To take a very fla- 
grant example: there is no course on American constitutional law 
at the Dane Law School. It seems perfectly amazing that this 
should be so; but it is none the less true. If such a defect exist, 
together with many others of less importance, in one of the two 
first schools in the country, what is to be expected of the great 
majority ? and, in view of this, what would result from forcing 
them to teach political economy, logic, &c.? If it is not the 
business of the law-school to teach any thing but law, it is in no 
less degree the business of the university not to infringe on the 
province of the law-school. If any one wishes to get an idea of 
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what constitutes a thorough legal education, let him consult the 
opinions of Lord Mansfield on this point,! or, still better, the 
table given by Mr. Austin, and all fears as to lack of subjects for 
study will be removed.? There is an immense field for legitimate 
work on the part of the university, without trespassing on that of 
the professional school. The university should do no more than 
offer every course which befits a liberal education, and leave the 
student freedom to choose those which will in the future prove 
the most valuable foundations for his intended profession. The 
necessity of making the line of demarcation between various de- 
partments in a university, especially between the professional 
and academic ones, as distinct as possible, cannot be too strongly 
insisted on. One should support and make the complement of 
the other in the broadest scheme; but each should be a whole, 
and they should never run together. If they lose strength and 
concentration, weakness and incoherence set in. 

The aim of the criticism offered in this paper has been to bring 
out three points which seem to demand attention : — 

1. That valuable reforms have been made in the schools, 
which, if properly carried on and persisted in, ought to leave 
nothing to be desired in that department. 

2. That something can be done in a small way through the 
schools; but that any comprehensive reform leading to a per- 
manent improvement of the bar must be made by the bar itself; 
and that this is a matter which lies beyond the scope of the 
schools. 

3. That improvement in the bar and in the schools must be 
effected by the examination system, which can only be rendered 
perfectly efficient by the employment of the very best methods 
in the previous teaching. 

It may be objected to all that has here been urged, as is usually 
objected to all arguments in favor of reform, that the old system 
worked well enough, and has turned out plenty of distinguished 
men. To which, without entering into a discussion,® it may be 


1 Lives of Eminent English Judges of the Seventeenth and Eighteenth Centuries. By 
W.N. Wetssy. London: 1846. Campbell’s Lives of the Chief Justices, vol. iii. ch. xxx. 

2 Austin’s Jurisprudence, vol. ii. p. 1188. 

3 Any one who desires to read the arguments in regard to school and office 
teaching can find them most completely discussed in the lecture by Professor 
Dwight, of Feb. 7, 1876, to the students of Columbia Law School; and in a most 
admirable article on Legal Education by Albert Venn Dicey, Esq., twenty-fifth volume 
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replied, that geniuses and men of great ability are pretty sure to 
come to light under any system; but that no profession can suc- 
ceed in maintaining its position, or in retaining the respect of the 
community, unless the main body of its practitioners is sound. 
To raise the average, not to create geniuses, reform in education 
is needed. 


of Mucmillan for 1872. This subject has been so fully and w®ll treated by Professor 
Dwight and Mr. Dicey, that to have introduced arguments in support of school 
instruction in this paper would have been superfluous. 
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SOME RULES OF EVIDENCE. 


REASONABLE DOUBT IN CIVIL AND CRIMINAL CASES. 


** But we think it time to limit the application of a rule, which 
was originally adopted in favorem vite in the days of a sanguinary 
penal code, to cases arising on the criminal docket, and no longer 
to suffer it to obstruct or incumber the action of juries in civil 
suits sounding only in damages.” Such is the emphatic language 
of Mr. Justice Barrows, in giving the opinion of the court in 
the recent case of Ellis vy. Burrell,|.—which was an action for 
slander in charging the plaintiff with adultery, — in answer to a 
prayer for an instruction that the defendant, who replied that the 
charge was true, must prove his allegation beyond a reasonable 
doubt, the same as if the plaintiff was on trial for the commission 
of the crime. It is refreshing to meet with such an opinion. It 
gives no uncertain sound ; and we hail it as signalizing the begin- 
ning of the end of a mischievous application, on the civil side, of a 
rule of evidence, which, though justifiable, perhaps, in its origin, 
within the domain of the criminal law, has outlived its usefulness 
even there. It is amongst the marvels of the profession, that such 
a practice, so destitute of sound reason or adequate authority to 
rest upon, should have obtained any vogue. But so it is. Courts 
of respectability have from time to time fallen into it, until the 
latest of our text-writers? assures us that the rule ‘is recognized 
alike by all tribunals, whether civil or criminal; and is equally 
effective in all proceedings, whether the question of guilt be di- 
rectly or indirectly raised.” In the latest edition of Greenleaf 
with less confidence the rule * is conceived” to be, that, where 
crime is imputed in a civil case, the party charged * would be en- 
titled to the benefit of any reasonable doubt of his guilt... in 
the same manner as in a criminal trial.” The leading authorities 
cited by these, as well as by the other text-writers, are Chalmers v. 
Shackell* and Thurtell y. Beaumont ;* which let us proceed to 
examine. ‘The former was a case tried in 1834 before Mr. Chief 


1 60 Me. 207. 2 Taylor, § 97 A. 6th ed. 3 Vol. 11, § 426. 
46C. & P. 475. 5 1 Bing. 839. 
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Justice Tindall and a jury. The action was for a libel in charg- 
ing the plaintiff with uttering a forged acceptance, —and with 
doing several other things not criminal, and not material to this 
discussion, —to which the truth was pleaded in justification. 
There was no prayer for instruction, nor any discussion by coun- 
sel, so far as appears by the report; and, in the charge to the 
jury, the chief justice said, ** We cannot consider the plea in 
any other way, or on any other kind of evidence, than if we were 
trying the plaintiff for the offence alleged in it.” Farther on, 
he says again, “If the defendants have proved to your satis- 
faction that the plaintiff was guilty of uttering the forged accept- 
ance, that takes out of the case the whole substantial charge.” 
This is all that the charge contains upon this point. And is it not 
manifest from the language of the charge, that, from some cause 
or other, the mind of the judge was directed rather to the “* kind 
of evidence ” needful in the case than to the amount, especially 
as he proceeds at once to state to the jury that the proof must be 
“to your satisfaction”? Whether this was then or is now the 
true rule in criminal cases, we shall consider by and by. Our 
present purpose is to show that this case gives no text-writer or 
other person the right to say, that, where crime is imputed in a 
civil cause, the charge must be proved beyond all reasonable doubt. 
The next case, the earliest in point of fact (for it was decided in 
the Common Pleas in 1824), was Thurtell vy. Beaumont. This was 
an action to recover for a loss under a policy of fire insurance ; 
and the defence was, that the plaintiff wilfully set fire to the 
premises destroyed. For the defendant,” says the report, * it 
was proved that the plaintiff had lately been in the King’s-Bench 
prison, and that he had also been brought up to be discharged 
under the insolvent debtors’ act ; and a waiter at a tavern swore 
that the plaintiff’s brother asked him to take the premises and 
get them insured, when he would put in goods and remove them, 
and afterwards set the premises on fire.” The wonder is, that, 
upon such a state of facts, the judge did not rule that there was 
no evidence at all against the plaintiff. However, the report 
proceeds: * The learned judge told the jury, that, in order to 
substantiate the defence of the premises having been wilfully set 
on fire, the same evidence should be adduced as if the plaintiff 
had been indicted for arson; and that it was their duty to be 
satisfied that the crime imputed to him was as fully substantiated 
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in this action as would warrant their finding him guilty of the 
capital offence, in case he had been brought before them and tried 
on an indictment on a criminal charge.’”” On application for a 
rule nisi to set aside the verdict for misdirection, it was argued 
that the ruling was too strict, as the defence ought to succeed, 
although arson might not have been proved, — gross negligence 
being sufficient. But * the court were clearly of the opinion 
that the directions of the learned judge to the jury were perfectly 
correct ; as the question for their consideration was, whether the 
plaintiff had set fire to his premises or not; and the defendant 
relied on the fact of his having wilfully or intentionally done so; 
which, in point of principle, embraced the same question as if he 
had been put on his trial on a cliarge of arson.” That is to say, 
the defendant, having charged wilful burning, substantially charged 
arson ; and the judge was perfectly correct, on these pleadings, 
in holding him to prove arson. Looking to the issue, the argu- 
ment of counsel, and the reasons given by the court for their 
decision, the fair deduction is, that the point decided was, that 
there must be proof of arson, and nothing less would do. The 
attention of the court was not directed at all to the amount of 
evidence required, nor do they indicate their opinion on that 
point. The case cannot be considered an authority for the propo- 
sition, that, where crime is imputed in a civil action, the rule of 
evidence which obtains in criminal cases prevails ; and much less 
is it authority for the proposition, that that proof must exclude 
every reasonable doubt. Such, substantially, is the view taken 
of Thurtell v. Beaumont in Magee v. Mark,!—an elaborate and 
well-considered case, to which we may have occasion again to 
refer. To these alleged authorities Taylor adds Willmett v. Har- 
mer? Neeley v. Lock,’ and the dissenting opinion of Fitzgerald, B., 
in Magee vy. Mark. The former of these cases was an action for | 
libel for charging the plaintiff with bigamy and polygamy. Noth- 

ing, so far as appears from the report, was said by counsel on 
either side as to the amount of evidence to be produced by either 
party; but Lord Denman, C. J., in summing up, said, “ The 
first plea of the defendant is a plea of justification of so much of 
the libel as imputes the crime of bigamy to the plaintiff; and I 
think, that, on this plea of justification, you should have the same 


1 11 Ired. Com. Law, 449, 1861. 28C. & P. 695, 1839, 8 Ibid. 
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strictness of proof as on a trial for bigamy. However, that proof 
has been brought before you, as there is evidence of the actual 
marrying of the plaintiff with ‘two other persons.’ ”’ But that he 
was speaking of the kind of proof, and not the amount of evi- 
dence, becomes very clear when we read the rest of the charge, 
which is as follows: “ The second plea justifies the imputation of 
‘polygamy.’ In our law, polygamy is not an offence, except as 
bigamy ; and if by the word ‘polygamy’ is merely meant the 
offence of bigamy, that plea is made out in substance by showing 
the two marriages I have before mentioned. If, however, by the 
word ‘ polygamy’ is meant that the plaintiff had married three 
wives, as distinct from the charge of the crime of bigamy, I think 
the plea is proved ; because, in that view, the evidence of the 
reputation and cohabitation as to Rachel Lamb would be receiva- 
ble as evidence of the plaintiff’s marriage with her.” There is 
nothing in the case to show that any other question was mooted 
than how the defendant was to prove the divers marriages, whether 
by proof of the actual marriage or by reputation. The only re- 
maining authority referred to by Mr. Taylor is Neeley v. Lock.) 
This was an action on a promise to pay the plaintiff for services 
in procuring an appointment. Amongst other defences it was al- 
leged that the promise was induced by fraudulent representations. 
“If you find,” said Tindall, C. J., in his charge to the jury, ‘* that 
either of these pleas ” (there were three) “ are made out, it will be 
a verdict for the defendant. If the representations made by the 
plaintiff were untrue to the knowledge of the plaintiff, that will 
be fraud ; but if the plaintiff incorrectly states what he believed 
to be true at the time, and it afterwards turned out differently, 
that will not be fraud. . . . You would not affix on any person 
the stigma of fraud, unless you are quite satisfied that he stated 
what was untrue to his knowledge.” Referring to the matter 
again, near the close of the charge, the judge says, * You will 
have to say whether it is made out on the second point” (the point 
of fraud) ‘* that there was any false and fraudulent representation ; 
and if you have any doubt on that point, then the question will 
be on the third issue.” Now, that a judge should tell a jury, that, 
in order to find a representation fraudulent as well as false, they 
must be satisfied that the party making it knew that it was false, 


18C. & P. 682, 
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is what would be expected, supposing him to be learned and accu- 
rate; but that he should tell them in a civil, or even in a criminal 
case, that, if they had * any doubt,” they must consider the point 
not proved, is what could only be expected of incompetency or 
carelessness. We cannot think that this case, fully understood, 
will again be cited as an authority, that, where crime is imputed 
in a civil action, it must be proved beyond a reasonable doubt. 
Mr. Greenleaf refers to the English authorities referred to 
by Taylor, and adds several American cases which we will now 
examine. The first is Gants v. Vinard,! which says, @ propos 
of a charge of perjury, that the same amount of evidence is 
necessary in a civil as in a criminal cause where crime is imputed, 
on the authority of Lanter v. MeEwen,? which in turn professes 
to follow the authority of Byrket v. Monahan,’ Clarke v. Dibble 
Woodbeck v. Keller,> and Coulter vy. Stuart ;° all of which decide, 
that, where perjury is the issue, there must be two witnesses, or 
one witness and corroborating circumstances, to establish the affir- 
mative ; and they decide nothing else upon this point. The next 
case cited by Professor Greenleaf is Lanter vy. McEwen, which 
we have just disposed of. The third is Hopkins vy. Smith.’ In 


this case a referee, to whom an action of slander for charging the 
plaintiff with perjury had been sent, reported as follows : — 


“T have always considered the rule requiring a party who justifies in 
slander (which is merely an action for damages) to make such a case as 
would convict the plaintiff of perjury, with all doubt in his favor, and con- 
sign him to State Prison, as extremely harsh; and if the defendant in 
this suit, to sustain his plea of justification, shows that the evidence of the 


plaintiff before the justice was false, I shall infer malice, so far as the suit 
is concerned.” 


And this ruling was sustained by the court, treating malice as 
meaning corruption, and saying that ** the referee avowed no in- 
tention of falling short of the rule,” giving to the accused party 
the benefit of a reasonable doubt. But, with due deference to 
the court, he did avow his disapproval of the rule, and then pro- 
ceeded to find constructive malice or corruption. What would 
become of a verdict of guilty on an indictment for perjury, founded 


11 Smith, Ind. 287. 28 Blackf. Ind. 495 37 Blackf. Ind. 83. 
416 Wend. 601. © 6 Cow. 118. 62 Yerg. Tenn. 225. 
73 Barb. N. Y. 599. 
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on an instruction to the jury, that, if they found the testimony 
to be false, they might without further proof find it to be corrupt ? 
We cannot consider this case an authority for the proposition in 
support of which it is cited. Next comes the case of Shortley v. 
Miller,! which distinctly holds that proof of crime in justification 
in an action for slander must be beyond a reasonable doubt. This 
ruling is, however, based upon that of Lanter v. McEwen, already 
referred to, and Wonderley v. Necker,? and note. The case itself 
is merely an affirmation of the proposition, without giving reasons . 
or citing authority. The note, apparently by the reporter, con- 
tains no case not already examined, except Spring v. Wilcox, —a 
case which turned entirely upon the question, who had the bur- 
den of proof. The question of the amount of evidence, as between 
civil and criminal cases, was not adverted to, except in the very 
common and very correct proposition, that “ unless the jury- were 
satisfied, on the whole evidence, of the truth of the facts pleaded, 
the issue must be found against the defendant.” The law in 
Massachusetts, we shall presently show, has been repeatedly 
held to be in accordance with that laid down in Ellis v. Burrell. 
The only other case cited by Professor Greenleaf is Minesinger v. 
Kerr,* which must have been an inadvertence, as that case only de- 
cides, that, under the general issue, proof of the truth of the charge 
is inadmissible. We have found some other cases. In Bradley 
v. Kennedy, it is held that more than one witness is necessary to 
justify a charge of perjury; and this case is said, in Forshee v. 
Abrams,® to have substantially decided that the charge must be 
proved beyond all reasonable doubt; and in Fountain v. West,’ 
and Ellis v. Lindley,’ the court felt bound by the preceding 
cases. In the third of the Iowa cases, it is said that such a 
tule will be a caution to slanderers. So, indeed, it seems to us; 
and it also seems to us to afford the most efficient means whereby 
a well-understood villain may avail himself of the aid of the 
courts to repair his damaged character at the expense of some 
worthy person whose honest indignation has betrayed him into 
the indiscretion of telling the truth. No other new reasons were 
given by the court, and no authorities, not already examined by 
us, were referred to. In Indiana, Tucker v. Call® merely affirms 


11 Smith, Ind. 395. 28 Blackf. Ind. 5. 31 Met. (Mass.) 267. 
49 Barr, Penn. 312. 5 2 Green, Iowa, 231. 6 2 Iowa, 571. 
7 23 Iowa, 9. 8 38 Iowa, 461. ® 45 Ind. 31. 


l 
l 
) 
8 
4 
r 
t 
h 
n 
n 
y 
0 
l 


648 SOME RULES OF EVIDENCE. 


without additional reasons or authorities the previous cases in the 
same court. In Missouri, Polston v. See! seems to have been a 
case of new impression, where the court was untrammelled by 
precedent, and had an excellent opportunity to settle the ques- 
tion, so far as that State was concerned, and, by the moral weight 
which always attaches to the opinion of a respectable court, so 
far as other States are concerned, on a sound and rational basis, 
This opportunity, however, we regret to say, it did not embrace. 
The majority of the court, on the contrary, contented itself with 
affirming the rule as laid down in Greenleaf; the judge who gave 
the opinion observing, that this rule, so far as he knew, was ac- 
cepted in the State as law by the profession generally, had the 
support of the English, and, he presumed, of the majority of the 
American authorities, without, however, indicating where these 
authorities are to be found, —a very easy-going opinion certainly, 
and one which does not seem to us to abound in those evidences 
of care and deliberation which give weight to judicial opinions. 
* The reason of the rule,” continues the judge, * is, that a verdict 
of a jury on the question of guilt or innocence has at least the same 
moral force as a verdict in a criminal trial for the same offence. 
There seems to be no other civil case where a verdict has the 
same moral force.’’ This is a new reason; and that it is as un- 
sound as it is new, Mr. Justice Sherwood proceeds very effectually 
to show in a dissenting opinion of great vigor, which, if reason 
is to prevail, is destined to be adopted in that State as the true 
exposition of the law. A verdict in a crim. con. case in favor 
of the injured husband, suggests the dissenting judge, ** would 
be as heavily freighted with moral force as would the verdict for 
the defendant” who justifies in an action for slander; and he 
further suggests that there is no consistency in requiring a 
defendant in a slander case to prove his defence beyond a reason- 
able doubt, and allowing a defendant, in an action to recover a 
loss on a policy of insurance, to show by a preponderance of 
evidence that the plaintiff wilfully set fire to his own house, as 
was done in Marshall v. Thames Ins. Co.,? expressly repudiating 
Thurtell v. Beaumont, certainly the strongest English case. To 
this the reply is made by anticipation, that such a defence is good 
under the policy, no matter what the intent is in burning the 


1 64 Mo. 291. 2 43 Mo. 586. 
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house. This may be true. Doubtless a man may wilfully burn 
his own house, if unoccupied, without being guilty of arson. 
But how is it where a mortgagee not in possession sets fire to a 
dwelling-house occupied by the mortgagor and his family for 
the sake of getting his insurance? And, to pursue this point a 
little farther, what is the moral effect of a successful defence on 
the ground of unchastity in an action of breach of promise of 
marriage, or on the ground of adultery in a libel for divorce? 
And if, in a question of title to personal property, the successful 
party sets up that his adversary stole the property, what is the 
moral effect upon the adversary? But we need not multiply 
illustrations of the mistake into which the learned judge fell 
when he asserted that in none except slander cases has the 
verdict the same moral force ; though he will excuse us for sug- 
gesting, that, if his opinion as to the views of the profession is not 
better founded, there will be very little support left for the 
main point decided. The only other cases which we have been 
able to find going to support the rule as applied in criminal 
cases are Darling v. Banks,! MeConnells v. Delaware Ins. Co.,? 
and Shultz v. Pacific Ins. Co.,? all apparently without much con- 
sideration, and without giving any new reasons, or citing any 
new authorities; and these last turn upon the authority of 
Thurtell vy. Beaumont, of which we think we have made good 
our assertion, that it is no adequate authority for any such 
doctrine. On the other hand, we have in Maine, in addition to 
Ellis v. Burrell, Knowles vy. Seribner ;* in New Hampshire, 
Matthews vy. Huntley,> Folsom vy. Brown ;® in Massachusetts, 
Schmidt v. New York Union Mut. Ins. Co.,7 Gordon v. Parmelee ;* 
in North Carolina, Kincade v. Bradshaw ;* in Vermont, Briggs v. 
Cooper, cited in Bradish v. Bliss; in Wisconsin, Washington 
Ins. Co. v. Wilson ;" in Louisiana, Wightman v. Western Mar. 
and Fire Ins. Co.," Hoffman vy. Same; in the United States 
courts, Scott v. Home Ins. Co.,* and Howell vy. Hartford Fire 
Ins. Co.; and in Missouri, Marshall vy. Marine Ins. Co., here- 
tofore referred to,—all affirming the rule as laid down in 

114 Ill. 46. 2 18 Ill. 228. 

3 Sup. Ct. Fla. 1 Ins. L. J. 495. 4 57 Me. 497. 

59 N. H. 150. 6 6 Fosi. (N. H.) * 1 Gray, 525. 8 15 Gray, 413. 

® 3 Hawk. 63. 10 33 Vt. 326. 17 Wis. 169. 12 8 Rob. 442. 

13 1 La. An. 216. 1 Dil. (C. Ct.) 105. 
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Ellis y. Burrell, and several of them repudiating in express 
terms both Chalmers v. Shackell and Thurtell vy. Beaumont, as un- 
sound, or as not sustaining the contrary doctrine. So much for 
the authorities. The reason sometimes given, singularly enough, 
is, that the same rules of evidence apply in civil cases as in 
criminal; the same fact must be proved by the same evidence 
whenever it may be in issue; and as in criminal causes, where the 
issue involves crime, the proof must be beyond a reasonable doubt, 
so it must be when the issue arises in a civil cause. We quite agree 
that the same allegation, whether it be of crime or of any other 
fact, is logically, in the nature of things, and ought to be, prova- 
ble in one form of action as well as another, and in one suit as 
well as another, by the same amount of evidence. But, in point 
of fact, the rule is the other way. Did a judge ever charge the 
jury in an action for assaylt and battery, or for libel, that the 
plaintiff must prove his case beyond a reasonable doubt? One 
would think, that, if ever a plaintiff should be required to prove 
a case with such strictness, it would be in an action of bastardy, 
where the defendant is, if the plaintiff prevails, fixed with the 
paternity of an illegitimate child, and must, therefore, have been 
guilty of fornication at least. Yet such a claim was distinctly 
denied in Knowles y. Scribner! in an opinion which shows that 
the action is a civil action; and therefore the rule of evidence in 
civil cases applies, and points out the fact that the test is, not the 
character of the issue investigated, but the character of the pro- 
ceeding, whether civil or criminal, in which the investigation is 
had. But there is no good reason for permitting such an anomaly 
as the application of two distinct and essentially different tests 
of truth to the facts arising in the same case. The plaintiff ina 
libel case charges the defendant with the commission of a crime, — 


for libel is an indictable offence,—in that he published that the | 


plaintiff was a thief, and he is told that it is needful for him to 
prove his cause only by a preponderance of evidence; while the 
defendant, who has said the plaintiff was a thief, and now justifies 
by saying that what he said was true, is told that he must prove 
the crime which he charges against the plaintiff beyond a reasona- 
ble doubt. In other words, the plaintiff charges the defendant 
with crime, and is allowed to prove it by a preponderance of 
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evidence ; while the defendant, who charges the plaintiff with 
crime, is required to prove it beyond all reasonable doubt. 
Where is the principle or justice or sense of this? Who can 
give any good reason for such an application of such & rule? 
Who will stand up and be counted as amongst its defenders? To 
say nothing of its gross injustice and total want of fairness in 
a judicial proceeding, where, if anywhere, fair play is a jewel, 
can any thing be more absurd? And if, after having been put 
to this severe test, the poor defendant makes a failure by no 
fault of his own, but because, perhaps, his principal witness is 
absent, or has forgotten, or has been bought up by his adversary,} 
when he hears the judge, burning with indignation against slan- 
derers, telling the jury to increase the damages against him, for 
having had the temerity to plead the truth in justification at all, 
what wonder that he leaves the court-room very strongly im- 
pressed with the idea that there is no relation whatever between 
law and justice, and that the wisdom of the methods of investi- 
gating truth in so-called courts of justice is past finding out? 
We entirely agree with the learned judge whose language we 
quoted at the outset, and think it high time that a rule invented 
in a barbarous age for a special and perhaps justifiable purpose, 
so abounding in absurdity, and so fruitful of mischief, be confined 
to its original domain, and to the uses and purposes for which it 
was invented. 

A few words now on the part which the doctrine of reasonable 
doubt has been made to play in criminal cases may be of interest, 
if not of use. 

It is not atall to be wondered at, that, in criminal cases, it has 
been the rule to require a greater quantity, weight, or certainty 
of evidence than in civil cases. As to the mode of proof of 
particular facts, the rules are substantially the same ; but as to the 
amount of evidence upon which a jury would be justified to find 
the existence of a particular fact, or the truth of a particular 
allegation, the rules are widely different. When these rules 
began to take form and consistency, the penal code of England 
was a fearfully bloody code. Death, without benefit of clergy, was 
denounced against a multitude of misdoings which would now be 
considered, if offences atall, offences of a comparatively trivial char- 
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acter. The consequences of conviction to the unfortunate prisoner 
were not only fearful, but they were irremediable. No humane 
judge could help commiserating the situation of the all but fore- 
doomed prisoner. Even Jeffries himself is said to have so far awa- 
kened to the fact that he was human, as to have remarked, in 
Rosewell’s case, upon the hardship of refusing toa prisoner charged 
with felony the request to be heard by counsel and sworn wit- 
nesses, where life, estate, honor, and all were concerned, when 
these privileges were allowed in a case involving a * twopenny 
trespass.” ! It would be strange indeed if a great, just, and hu- 
mane judge did not seek opportunities to tone down and check, 
as he found opportunity, the atrocities at which he was compelled 
to assist. Accordingly, we find that great and good judge, Sir 
Matthew Hale, uttering for the benefit of posterity, what he no 
doubt often uttered in open court for the benefit of his contem- 
poraries, his oft-repeated warning against ill-considered and hasty 
convictions. ‘I would never,” says he, “ convict any person of 
murder or manslaughter unless the fact were proved to have been 
done, or at least the body found dead.” And again he says, “I 
would never convict any person for stealing the goods cujusdam 
ignoti merely because he could not give an account how he came 
by them, unless there were due proof made that a felony was 
committed of these goods.” 2 These cautions are certainly most 
excellent in themselves, and most worthy of heed; but they 
are not rules of law, as Mr. Starkie too absolutely and too con- 
fidently asserts. It was objected in Regina vy. Burton,’ — where 
the prisoner was found near a warehouse, having in his pocket a 
quantity of pepper similar to that stored in the warehouse, which, 
on being approached and questioned, he threw away, but which 
the owner could neither identify nor say that he had lost, — that 
there was no proof of the corpus delicti, and therefore a conviction 


1 Howel’s State Trials, 207. A curious illustration of the extreme barbarity of 
the spirit of British criminal law, in cases not capital, is shown in a law which was 
repealed scarcely fifty years ago, enacted, we believe, in the time of Edward VL. and 
which provides that every person “convicted of drawing or sntiting with a weapon 
in a churchyard is to have one of his ears cut off; and if the person so offending have 
none ears whereby he should receive such punishment, then” the letter F was to be 
branded in the cheek with a hot iron, so that he might be known for a fray-maker 
and fighter. Nothing can more forcibly illustrate the practical savagery of the times 
than that the law-maker was obliged to contemplate the probability of finding cul- 
prits whose ears had already been cut off. 

2 2 Hale’s P. C. 289. 3 Dears. 282. 
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could not be sustained. But all the judges said there was nothing 
in the objection ; and in reply to the statement of counsel that 
it was a rule that there must be such proof, Maule, J., asked 
where any such rule was laid down; and, on being referred to 
the authority of the two foregoing citations from Sir Matthew 
Hale, observed that these were only cautions. Such also is the 
view which was taken of them in State vy. Williams, a well-con- 
sidered murder case tried in North Carolina in 1860,! where the 
same point was made upon the same authority. Best, one of the 
latest and in many respects the best of English writers on Evi- 
dence, says that the language of these eminent authorities * must 
be taken with considerable limitation.” Belonging to the same 
class of cautionary observations, and springing from like causes, 
is that other and more famous maxim, “It is better that five 
guilty persons should escape unpunished than one innocent person 
should die ;”* a maxim which is itself, doubtless, an exaggera- 
tion of another in its turn common to all codes of all nations 
which have lived long enough to develop a code of laws, from 
the Mosaic down to the present time, — it is better to err on the 
side of mercy than on the side of justice ; or, as the Mirror puts 
it, in doubtful cases, one ought rather to save than to condemn.® 
This is a most humane and judicious maxim, and most excellent 
authority, no doubt, if authority were needed, for proceeding with 
caution in matters which involve grave consequences. Some- 
body, however, has said that there is nothing so dangerous as a 
maxim; and the modern history of this one, commonly attributed 
to Sir Matthew Hale, affords a good illustration of the truth of 
the observation. Blackstone reproduces it, and declares that 
“the law holds that it is better that ten guilty persons escape 
than that one innocent suffer.” + 

Now, we do not think it would be fair to hold Sir William to 
the literal import of his language, though in so grave a matter it 
is not well to use the language of exaggeration. It is obvious, 
however, that he was writing in an atmosphere pervaded with the 
spirit of reform, and that he sympathized with tho-e who were 
laboring to bring about an amelioration of the criminal code. Little 
as had then been accomplished in that direction, he does not hesi- 

tate to extol the humanity of the then existing criminal code of 


1 7 Jones, N. C. 446. 2 2 Hale, P. C. 290. 
8 Mirror, c. 5, sect. 1. 4 4 BL. 558. 
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his country, —a code, which, notwithstanding considerable modi- 
fications, might fairly claim to be considered the most bloodthirsty 
in Christendom. Sir William is said to have always had a bottle 
of wine before him when he re to write his Commentaries. 
Being also a man of generous Sentiments, we can forgive him for 
a little extravagance of expression in so good a cause; and, 
although he seems to have ¢ontemplated without apprehension 
the escape of twice as many Villains in proportion as would have 
met the views of Sir Matthew, we prefer not to consider it a clear 
case of ** seeirtg double,” but/ rather as a mode of expressing, with 
somewhat more of emphasis, substantially the idea intended by 
the great Lord Chief Justice. We are speaking, however, of the 
history of this doctrine ; and it is of moment to observe the great 
change and the direction which it takes. We come now to Mr. 
Starkie, whose work on Evidence was so much better than its 
predecessors, that it at once took the field, and served as the 
authority in matters of evidence for nearly half a century. 
Starkie published his first edition about 1824, we think. This 
was at the flood-tide of the great revulsion of public sentiment 
against the inhumanity of that code which Blackstone had 
eulogized, —a revulsion, which, if not set on foot by the Edin- 
burgh Reviewers, received from them its most powerful impulses, 
and which was seized upon by Sir Samuel Romilly to work out 
those wise and beneficent reforms which have made his name 
so conspicuous in the annals of criminal jurisprudence. Caught 
by the rising tide of this great reaction, and yielding too absolutely 
to its generous tendencies, Mr. Starkie was betrayed into an ex- 
aggeration of statement which his judgment must have con- 
demned. ‘ The maxim of the law is,”? says that writer, * that 
it is better that ninety-nine (that is, an indefinite number) 
offenders shall escape than that one innocent man be condemned.” 
The absurdity of this proposition is too obvious to need remark. 
It is better that an indefinite, i. e. an unlimited, i. e. an’ infinite, 
number of murderers should escape punishment, than that one 
innocent person be condemned; but as there is possibility of 
mistake, and as it is even probable, nay, morally certain, that sooner 
or later the mistake will be made, and an innocent person made 
to suffer, and as that mistake may happen at the very next trial, 


1 &th Am. ed. by Sharswood, p. 756. 
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therefore no more trials should be had, and courts of justice must 
be condemned and abrogated! Nothing but injustice can be cer- 
tainly predicated of their continuance. And to this day, with 
inconsiderate folly, and in this exaggerated form, our courts are 
vexed with such pestiferous nonsense, if not with complacency, 
at least without rebuke. This is the logic which the world has 
accepted for half a century without scoffing. Better that any 
number of savings-banks be robbed than that one innocent person 
be condemned as a burglar! Better that any number of innocent 
men, women, and children should be waylaid, robbed, ravished, 
and murdered by wicked, wilful, and depraved malefactors, than 
that one innocent person should be convicted and punished for 
the perpetration of one of this infinite multitude of crimes, by an 
intelligent and well-meaning though mistaken court and jury! 
Better any amount of crime than one mistake in well-meant en- 
deavors to suppress or prevent it! Better for whom? we beg 
leave to ask; for society, or for the malefactor ? 

Now, if we look at courts of justice as, what in fact they are, hu- 
man, and therefore imperfect devices for the preservation of good 
order in society, — and, however imperfect, the best that have 
ever yet been devised, — through the detection and punishment of 
the guilty as a means of protecting the innocent; if we propose 
to dwell in the domain of practical common sense, and not in that 
of a transcendental and incomprehensible philosophy ; if we really 
propose to make these institutions a practical means by which 
to accomplish the purpose for which they were devised, — then 
what mischievous and intolerable folly, what destructive and 
suicidal absurdity, it is to deduce from the law itself a meaning, or 
rather to put upon it an interpretation, which renders it at once 
obviously and utterly ineffectual! Nothing, of course, but pa- 
ralysis could come from the entertainment and application of 
such doctrines. No institution, however practicable in itself and 
sound in principle, could be run otherwise than to its own 
destruction upon such an impracticable rule. If the fear of doing 
injustice, which is certain to be realized sooner or later, is to 
prevent all attempts to do justice, then let us give up the effort 
to protect society by means of courts of justice as an imposture, 
which has no other effect than to protect the villain. The public 
thought is beginning to run in this channel: the public is be- 
ginning to feel that the courts are not doing the work for which 
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they were designed. The reason they may not, and probably do 
not, understand. Upon the fact itself they seem to have no 
doubt. Inefficiency breeds contempt; and, if this impression be 
not removed, the worst of all calamities — a loss of confidence in 
the courts — is likely to be the result. That such an interpreta- 
tion of such a maxim was working mischief did not escape the 
sagacious observation of Paley, who early had the courage, not 
to say temerity, to attack it as a popular maxim having considera- 
ble influence in procuring injudicious acquittals. We have no 
time to state his arguments, or to consider whether they were 
based upon the most satisfactory grounds. To Sir Samuel 
Romilly it seemed to be sufficient to reply, that innocent per- 
sons might be hung, when, in fact, no crime had been com- 
mitted, —a possible and horrible catastrophe to contemplate. 
But did Sir Samuel, or does anybody, propose to give over all 
further attempts to administer justice because some attempts 
may fail, or, even worse, may result in so great injustice? To 
this impracticable absurdity does such reasoning come. But then 
the British ear was at that time occupied by the cries for reform ; 
and the voice of humanity was so much louder than the voice of 
justice, that, if men could hear, they would not listen to the 
latter. The doctrine of ‘reasonable doubt,” as now applied in 
criminal cases, always invoked by the prisoner and his counsel 
and enforced by the courts, is one of the modern phases of the 
tendency to exaggerate the proper signification, and to unduly 
extend the application of the maxim of which we have been 
speaking. We say modern, because we have not, after a some- 
what extended research, been able to find that the phrase had 
made its appearance in the courts till about the beginning of the 
present century. Its first appearance, so far as we have been 
able to determine, was in the high-treason cases tried in Dublin 
in 1798, as reported by Macnally,! who was himself counsel for 
the defence.2 ‘It may also,” he says, “at this day, be con- 


1 Rules of Evidence on Pleas of the Crown, p. 2. Dublin, 1802. 

2 Macnally, though his book was a very good one so far as it went, does not 
come quite up to the idea of a legal author, if we may take his portrait as drawn by 
Sir Jonah Barrington in his “ Personal Sketches ” as the true presentment : “ Leonard 
Macnally,” says that eccentric person, himself one of the strangest of fellows, “ was 
one of the strangest fellows in the world. His figure was ludicrous: he was very 
short, and nearly as broad as long; his legs were of unequal length, and he hada 
face which no washing could clean; he wanted one thumb, the absence of which 
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sidered a rule of law, that, if the jury entertain a reasonable doubt 
upon the truth of the testimony of witnesses given upon the 
issue they are sworn well and truly to try, they are bound” to 
acquit. The jury ‘are to be satisfied beyond the prohability 
of doubt,” he adds in another place, citing as his authority Rez 
v. Finney, tried in Dublin, January, 1798. The point arose in 
this way: It was claimed by the defence that one James O’Brien, 
a witness for the prosecution, had committed perjury on the trial, 
and therefore his evidence should be received with doubt. “If 
aman in any one instance upon a trial shall commit wilful and 
corrupt perjury,” said Chamberlain, J., “I should be glad to 
know whether it will not cast a doubt upon his evidence as to . 
the main facts which he has been brought to prove; and if there 
be a doubt, I take it to be a clear maxim, founded in humanity as 
well as law, that you must acquit the prisoner.” Smith, B., 
went farther, and said to the jury, that if they had a doubt upon 
the point whether the witness had committed perjury or not, if 
their minds were in a state of oscillation, they ought to acquit. 
And in Bond’s case, tried in July, 1798, in which Curran 
was counsel for the defence, (whose “ speech,” says Macnally, 


“evinced the most resplendent talent”), the same point was 
made ; and Chamberlain, J., said’to the jury, * However trite 
it may be, I must remind you of the maxim founded in humanity, 
that if you have any rational doubt, then, as fair and honorable 
men, you must acquit.” Prior to this time, it had been the 
custom of the judges to say that the jury must be satisfied, or 
have a clear belief, or a “clear impression,” ! or * every verdict 


gave rise to numerous expedients on his part; and he took great care to have no 
nails, as he regularly ate every morning the growth of the preceding day. He never 
wore a glove, lest he should be guilty of affectation in concealing his deformity. 
When in a hurry, he generally took two thumping steps with the short leg, to bring 
up the space made by the long one; and the bar, who never missed a favorable 
opportunity of nicknaming, cailed him, accordingly, ‘ one pound two.’ He possessed, 
however, a fine eye, and by no means an ugly countenance ; a great deal of middling 
intellect ; a shrill, full, good bar voice; great quickness at cross-examination, with 
sufficient adroitness at defence; and, in Ireland, was the very staff and standing dish 
of the criminal jurisdiction. In a word, Macnally was a good-natured, hospitable, 
talented, dirty fellow ; and had, by the latter qualification, so disgusted the circuit 
bar, that they refused to receive him at their mess, —a cruelty I set my face against, 
and, every summer circuit, endeavored to vote him into the mess, but always inef- 
fectually ; his neglect of his person, the shrillness of his voice, and his frequenting 
low company, being assigned as reasons which never could be set aside.” 
1 Per Ld. Ch. J. Eyre, in Tooke’s Case, 1794; 25 How. St. Tr., 745. 
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should proceed upon clear grounds of fact.” ! Subsequently we 
find Lord Norbury, in 1803, in the treason cases in Ireland, advis- 
ing the jury to acquit upon a * rational and well-grounded doubt,” 
as in the case of Donelly and others,? or if they have a * rational 
doubt,” such as “ rational” or “ honest’? men may entertain? 
Peake, who published his first edition in 1801, does not advert to 
the matter; nor does Phillips, who first published in 1814, we be- 
lieve, state the rule in his main work ; though in an essay on the 
* Theory of Presumptive Proof,” printed at the end of the vol- 
ume, he says in one place (p. 58) that the jury must be * distinctly 
persuaded ” of the guilt of the prisoner ; and in another, that “ the 
impression on the mind of the jury in a criminal case must be, not 
that the prisoner is probably guilty, but that he really and abso- 
lutely is so: where they doubt, they are to acquit.” But it was 
left for Mr. Starkie, who first published in 1824, — a period when 
the reaction in the public mind, as we have before said, against the 
atrocities of the penal code was at its height, — to enlarge upon 
the rule as theretofore stated by the courts, and, in the attempt to 
define its scope, unfortunately to introduce, without the authority 
or sanction of any court, a new term, still less definable, if pos- 
sible, than the reasonable doubt with which courts and jurors 
were already sufficiently distrassed. The result of the evidence 
must be, says Mr. Starkie, a * moral certainty, to the exclusion 
of all reasonable doubt.” Now, why perplex the administration 
of justice by interjecting this new element of uncertainty? Why 
not leave the courts and juries alone to grapple as best they may 
with the difficulty of determining, without any test, what con- 
stitutes a reasonable doubt, without adding to that difficulty the 
certainly equal difficulty of determining what constitutes moral 
certainty? What possible end can such a heaping up of inde- 
finable terms serve, but to confuse and baffle rather than en- 
lighten and aid the average juror? Take this rule of law, 
and interpret it in the light of the following language, which 
we take from Mr. Starkie (p. 507),—* To hold that any finite 
degree of probability shall constitute proof adequate to the 
conviction of an offender would in reality be to assert, that, out 
of some finite number of persons accused, an innocent man 


1 Ld. Ch. J. Eyre, Hardy’s case, 1794; 24 How. St. Tr., 1383, 
2 28 How. St. Tr., 1095. 
3 See Emmet’s case, and others in the same volume. 
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should be sacrificed for the sake of punishing the rest,—a 
proposition which is as inconsistent with the humane spirit 
of our law as it is with the suggestion of reason and jus- 
tice,” — and where do we land but in the very depths of inep- 
titude? And so, ostensibly, under the guidance of that old 
cautionary doctrine, that it is better to err on the side of merey 
than on the side of justice, — a doctrine, which, considering that 
the chances as between the government and the prisoner, from 
the simple fact that the government could open its mouth, 
while the prisoner could not, were as many to one against the 
latter, commended itself to the sound sense as well as the 
humanity of the courts, — we have come, by a series of glosses 
and dilutions and limitations, to a doctrine which logically 
gives justice to nobody, and mercy to those only who show none 
and deserve none. This is no rhetorical exaggeration: it is a 
melancholy fact. It is to-day the serious obstacle which stands 
like a lion in the way of the pursuit of guilt; and nothing 
saves our criminal courts from a complete paralysis but the 
stalwart sense of the juror who refuses to adopt methods in the 
accomplishment of any purpose which seem to him exactly 


adapted to defeat it. But there has been the same great departure 
from the original purpose in the scope and extent of the applica- 
tion of this doctrine of leniency towards the prisoner. It was 
originally invoked in. favorem vite, — necessarily, of course, often 
invoked, — because then forfeiture of life was the penalty paid by 
every felon, and the catalogue of felonies was many-fold what it 


now is. * You must be cautious,” said the court to the jury; 
“because the issue is life or death to the prisoner.” And it will 
be found, we believe, uniformly the case amongst the old au- 
thorities, that, when inculcating this leniency, they are speaking of 
felonies. When first the rule was made applicable in all criminal 
cases, as at present, we have not found; but, whenever it was, 
it was a wide departure from the original purpose, and from the 
reason of the rule. The whole range of legal processes, indict- 
ments, prosecutions for penalties, and all other actions criminal 
in form, is embraced within its sweep, apparently for the purpose 
of securing a clear line of distinction, without the least regard to 
the essential quality of the proceeding; and, we are sorry to 
add, with about as little regard for principle or common sense. 
Whether the prisoner at the bar is prosecuted for murder, or 


| 
3 i 
) 
2 
t 
‘ 
l 
} 
a 
| 
| 
4 
ease 


660 SOME RULES OF EVIDENCE. 


for the obstruction of a sidewalk, we hear the counsel invariably 
appealing to the rule adopted in favorem vite, and the court as 
invariably giving its solemn sanction to the ridiculous mis- 
application. Not only does the modern criminal law apply, 
or rather misapply, this rule of leniency to cases of the most 
trivial character, never within its purview, and never within 
its reason, but also to the most trivial facts in the particular case. 
A murder, for instance, is committed in such a locality, and in 
such proximity to a conjunction of county lines, that it is not 
only doubtful in which particular county the homicide was com- 
mitted, but there appears to be no way of solving the doubt. 
Upon the question of locus in quo, the case rests distinctly 
within the region of conjecture.’ Such was the recent case of 
Costley in Massachusetts. The evidence was such, that the 
murder might have been committed in either of the three 
counties of Suffolk, Norfolk, or Plymouth ; but whether in one or 
the other was only conjectural, —a mere question of probability. 
Of course the counsel for the defence insisted upon the rule, that 
every alleged fact necessary to be proved must be proved 
beyond a reasonable doubt; and so the court ruled. Now, con- 
sidering that the jury were satisfied that Costley perpetrated 
the murder, of what possible consequence was it whether he did 
it a few feet one side or the other of a county line? Had the 
jury given heed to the instruction, the prisoner must have been 
acquitted, as well in the other counties, had the government seen 
fit to try him there, as in the county of trial; for upon this 
point of locality the evidence must be the same in each case, 
and in neither at all conclusive. And so the prisoner would have 
escaped. Thanks to the jury, their good sense revolted against 
such a ruling. As they had not had the benefit of a legal 
training, they could not see why, being sure that the prisoner 
committed the murder, they should not say so, though by no 
means sure that the deed was done in the county alleged. And 
does anybody suppose that that jury can have any thing but 
contempt for the law which directs them otherwise? They 
could not but see that no sane man would ever reason in that 
way. If logical necessity or consistency — they must have 
reasoned — compels the courts to lay down such a rule of conduct, 
if artificial rules have brought the courts into a position which 
incapacitates them to administer justice, then let logical necessity 
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and artificial rules be given to the dogs. We will not let a man 
go whom we know to be guilty of murder because we do not 
know or cannot agree upon the precise spot where the deed was 
done. And the jury were right. There is not any such logical 
necessity, and there is no such rule of law. Let an authority be 
produced: we do not mean a careless obiter dictum of some 
judge or other sitting at nisi prius, and speaking to no point 
in issue, but.a well-considered judgment of a respectable court 
upon facts which fairly raise the question. 

It would be deplorable if it were so; and we think it time 
that the attention of both the bench and the bar were arrested to 
the mischief which society is daily suffering from this perversion 
of justice under the guise of humanity. If continued, it will 
bring, nay, it is bringing, the law into reproach, and the courts 
into contempt. The common sense of intelligent non-profes- 
sional minds will not be persuaded that what they can clearly 
see is nonsense, and, what is worse, mischievous nonsense, is to be 
tolerated because it seems to have a lodgement in the courts. Nor 
can they see, that, because nonsense is venerable, its attractions 
are increased. Such methods they will repudiate so far as they 
are able; and to this fact are we indebted for what little protec- 
tion society has to-day against the criminal classes. We by no 
means wish to be understood as objecting to the application of 
this doctrine of doubt,as Lord Hale would have applied it, in such 
cases and under such circumstances. Nor, though under the 
total change of circumstances, — a change under which it may 
fairly be said, that, so soon as a man is arrested on a charge of 
crime, the law takes the prisoner under its protection, and goes 
about to see how his conviction may be prevented,! — it would 
be most unreasonable now to entertain doubt, where formerly, 
considering the weakness of the power of defence, many doubts 
might not only have been reasonable, but unavoidable, would we, 


1 In the year 1820, M. Cottu, a distinguished French jurist, was sent by his 
government to England to inquire into the workings of the criminal law. After 
spending the better part of a year, and receiving the aid of the English bar in his 
work, he reported — what, of course, was obvious — that the criminal code seemed to 
be written in letters of blood, and the whole tendency of the law was to make crime 
capital. To offset this, however, it was to be observed, that there scemed to be, 
amongst judges, jurors, prosecutors, lawyers, the forms of procedure, the rules of evi- 
dence, and the circumstances of the trial, a humane and general conspiracy to defeat 
the law and acquit the prisoner. 
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if we could, eradicate from our jurisprudence the wholesome ap- 
plication of the rules, that juries should proceed with a caution 
proportionate to the gravity of the situation, and that it is better 
to err on the side of mercy than on the side of justice. It is to 
their true meaning and proper application that we seek to direct 
attention. In the interest of a firm, stable, and satisfactory 
administration of justice, — an administration which shall meet 
the just expectations of the friends of order, and keep the courts 
to the purpose for which they were created, — the punishment 
of the guilty for the protection of the innocent, — we have ventured 
to call attention to one of their most obvious, and, we cannot but 
think, on many accounts most unfortunate tendencies. Under 
the lead of a rule not only justifiable, but laudable in its origin, 
and within the limit of its primitive application, they have, in 
our judgment, with too little consideration, accepted modifications 
and extensions foreign to its purposes, and alien to its spirit, till 
they are in danger of forgetting that mercy to the few may be in- 
humanity to the many. Let Mercy sit, if you please, as the 
handmaid, but only as the handmaid, of Justice. Our courts 
should indeed see to it that the innocent do not suffer; but they 
should also see to it that the guilty do not escape. 

Now, we all know, that, when a criminal lawyer has to defend 
a case where the facts are all against him, his uniform and _ too 
often unfailing resource is the law. Upon this he falls back. 
The doctrine of reasonable doubt ” is kept always in the front. 
The reports are ransacked for loose definitions by careless judges 
in insignificant cases. The extravagant and unsupported dicta 
of text-writers, made perhaps in support of a theory of what the 
law ought to be, rather than as proof of what it has been 
authoritatively declared to be, are hunted up with untiring zeal. 
These are re-enforced by a series of cases — fabulous and authen- - 
tic — scattered through the musty annals of crime, in which it is 
said that innocent persons have been convicted. The whole mass 
of bewildering definitions, extravagant dicta, astounding facts, or 
fictions, as the case may be, is then arrayed with greater or less 
skill, according to the ability of counsel, and paraded before 
the jury with pathetic solemnity. Of course, the object of all 
this is to confound and befog ; to bring the jury into that state 
of amazement, apprehension, and uncertainty, which will disqualify 
them to deal calmly and rationally with the facts of the case 
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before them. The ghosts of alleged mistakes by other juries 
are marched before them till they are paralyzed with fear 
lest they also may make a mistake. But it is to prevent 
all this that a learned and just judge is appointed to direct 
the course of proceeding. Indifference is not impartiality ; 
and keeping the lawyers from fighting, and the promotion of 
order in court, are but an insignificant part of the duties of 
a judge. He sits, or ought to sit, to expose sophistry, to 
dispel doubt, to rebuke fraud, to secure fair play, to prevent 
the jury from being deceived or misled, and the law from being 
misstated or misapplied; in a word, to guide and control the 
trial to that conclusion which justice demands. To this end 
it is, first of all, necessary that the rules of law should be 
stated with unmistakable precision. No man can measure with 
a rule he does not understand; neither can juries determine by 
rules obscure in themselves, and made yet more obscure by at- 
tempted definition. The law is not so infirm and decrepit as to 
be inadequate to its purposes, if clearly expounded and firmly 
administered. We have seen with satisfaction recent indica- 
tions, in more than one of our leading courts, of a disposition to 
return to a more rational mode of interpretation. In two of them, 
at least, —in Massachusetts in Costley’s case, and in Maine in 
Reed’s case, —they distinctly refused to adopt the new test of 
“moral certainty,” invented, as we have seen, by the enthusiasm 
of Mr. Starkie, and adopted, it is said, by Mr. Best, by Mr. Baron 
Parke in the case of Regina vy. Stevens (tried in 1843), and, as we 
. know, by the late Chief Justice Shaw in the case of Common- 
wealth v. Webster, in his celebrated, though it has always seemed 
to us unsuccessful, not to say unfortunate, attempt to define 
what constitutes a “reasonable doubt.”? And although they, 
in common with other courts, still hold to the “ orthodox form of 
sound words,” the effort to give it a more practical and com- 
prehensible exposition gives promise of a reform which must be 


1 That definition, which, in our judgment, demonstrates the depravity of the rule, 
is as follows: “It is that state of the case, which, after the entire comparison and 
consideration of all the evidence, leaves the minds of jurors in that condition that 
they cannot say they feel an abiding conviction, to a moral certainty, of the truth 
of the charge. . . . The evidence must establish the truth of the fact to a rea- 
sonable and moral certainty, — a certainty that convinces and directs the understand- 
ing, and satisfies the reason and judgment. . . . This we take to be proof beyond 
a reasonable doubt.” — 5 Cush. 302. 


n 
0 
t 
y 
at 
it 
d 
it 
1, 
1S 
ll 
l- 
e 
ts 
y 
d 
10 
a 
t. 
a 
n 
1. 
is 
38 
33 
re 
ll 
e 
y 
YUM 


664 SOME RULES OF EVIDENCE. 


hailed with satisfaction. We hope itis the precursor of another 
and no less important reform, — the confinement of the applica- 
tion of this rule to those facts only which go to prove the corpus 
delicti. 

We know well that it is an ungracious task to criticise prae- 
tices which have become venerable by age. Long-established 
error has its multitudes of votaries. To challenge it is usually to 
offer a life-long battle. Success, if it comes at all, usually 
comes so late, that, as Lord Byron said of his American reputation 
as a poet, it has a * posthumous feel.”” Nevertheless,we feel con- 
fident that the law of evidence, not only in the particulars which 
we have been considering, but in many other particulars, — to 
some of which we may hereaftet recur, — needs to be carefully 
re-examined in the light of existing circumstances. Some of its 
most extravagant follies have recently been swept away, and not 
a few of its remaining rules will perhaps be found to rest on in- 
sufficient authority or unsound reason,— some to be misunder- 
stood, some to be misapplied, and others to have entirely outlived 
the reasons on which they were founded. However this may be, 
we content ourselves for the present with having called attention 
to one of the prime causes of the inefficiency of our courts in 
dealing with great criminals, — too much regard for the rights 
of the accused individual, too little regard for the rights of the 
accusing public, — as shown by the manner in which the element 
of doubt has been perverted from its original purpose, till it has 
come to be the refuge of villains. The well-used maxims of 
mercy are on constant duty, and will not be likely to be forgotten. 
Perhaps it would be well for us all if more prominence were 
given to that other maxim in the interest of social order and exact 
justice, — Minatur innocentes, qui parcit nocentibus. 
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LEADING CASES DONE INTO ENGLISH. 
DEDICATION TO J. S. 


[This J. S. is a mythical person, introduced for the purposes of illustration, and 
constantly met with in the older books of our law, especially Sheppard's 
Touchstone; a kind of cousin to John Doe and Richard Roe, but more 
active and versatile. In later works, and in the Indian Codes, his initials, 
which are supposed to stand for John Stiles, have degenerated into 
unmeaning, solitary letters, such as A, B, and C. The old books are full 
of grants of lands to him for various estates; so that his wealth is evi- 
dent. He also appears as a trustee and arbitrator, and (incongruously) 
as aservant. His devotion to Rome is shown by his desperate attempts 
to get there in three days: “If J. S. shall go to Rome in three days” is 
the standing example of an impossible condition. “If” or “until J. S. 
shall return from Rome” is also a frequent example of a condition or 
conditional limitation: hence the importance of that event is obviously 
not exaggerated by the poet. It is not clear why he did not want to ride 
to Dover, seeing it was on the way to Rome. It is said, however, that 
one who is bound in a bond with condition that he shall ride with J, S. 
to Dover such a day must procure J. S. to go thither and ride with him 
at his peril. Aulus Agerius and Numerius Negidius are corresponding, 
and therefore rival, personages of the Civil Law, who may be found in 
the Digest and Institutes. It is understood that the revival of the study 
of Roman law by the Inns of Court is to be commemorated in the 
decoration of the new Law Courts by colossal statues of A. A. and N.N. 
trampling on the corpses of John Doe and Richard Roe respectively. ] 


WHEN waters are rent with commotion 
Of storms, or with sunlight made whole, 
The river still pours to the ocean 
The stream of its effluent soul ; 
You too, from all lips of all living 
Of worship disthroned and discrowned, 
Shall know by these gifts of my giving 
That faith is yet found : 


By the sight of my song-flight of cases 
That bears on wings woven of rhyme 
Names set for a sign in high places 
By sentence of men of old time: 
From all counties they meet and they mingle, 
Dead suitors whom Westminster saw ; 
They are many ; but your name is single, 
Pure flower of pure law. 


1 Taken from the Pall Mall Gazette. 
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When bounty of grantors was gracious 
To enfeoff you in fee and in tail, 

The bounds of your lands were made spacious 
With lordship from Sale unto Dale ; 

Trusts had you and services loyal, 
Lips sovereign for ending of strife, 

And the name of the world’s names most royal 
For light of your life. 


Ah desire that was urgent to Romeward, 
And feet that were swifter than fate’s, 
And the noise of the speed of them homeward 
For mutation and fall of estates ! 
Ah the days when your riding to Dover 
Was prayed for and precious as gold, 
The journeys, the deeds, that are over, 
The praise of them told ! 


But the days of your reign are departed, 

And our fathers that fed on your looks 
Have begotten a folk feeble-hearted 

That seek not your name in their books ; 
And against you is risen a new foeman 

To storm with strange engines your home: 
We wax pale at the name of him Roman, 


His coming from Rome. 


Even she, the immortal imperious 

Supreme one from days long ago, 
Sends the spectre of Aulus Agerius 

To hound the dead ghost of John Doe. 
By the name of Numerius Negidius 

Your brethren are slain without sword ; 
Is it so, that she, too, is perfidious, 

The Rome you adored ? 


Yet I pour you this drink of my verses, 
Of learning made lovely with lays, 

Song bitter and sweet that rehearses 
The deeds of your eminent days: 

Yea, in these evil days from their reading 
Some profit a student shall draw, 

Though some points are of obsolete pleading, 
And some are not law. 


Though the Courts that were manifold dwindle 
To divers Divisions of one, 

And no fire from your face may rekindle 
The light of old learning undone, 
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We have suitors and briefs for our payment, 
While, so long as a Court shall hold pleas, 
We talk moonshine with wigs for our raiment, 


Not sinking the fees. 


I.— Tue Six CARPENTERS’ CASE.! 


This case befell at four of the clock 
(now listeneth what I shall say), 
and the year was the seventh of James the First, 
on a fine September day. 
The birds on the bough sing loud and sing low, 
what trespass shall be a@é initio. 


It was Thomas Newman and five his feres 
(three more would have made them nine) ; 
and they entered into John Vaux’s house, 
that had the Queen’s Head to sign. 
The birds on the bough, &c. 


They called anon for a quart of wine 
(they were carpenters all by trade), 
and they drank about till they drank it out, 
and when they had drunk they paid. 
The birds on the bough, &c. 


One spake this word in John Ridding’s ear 
(white manchets are sweet and fine) : 
“ Fair sir, we are fain of a penn’orth of bread 
and another quart of wine.” 
The birds on the bough, &c. 


Full lightly thereof they did eat and drink 
(to drink is iwis no blame). 
“ Now tell me eight pennies,” quoth Master Vaux ; 
but they would not pay the same. 
The birds on the bough, &c. 


“Ye have trespassed with force and arms, ye knaves 
(the six be too strong for me) ; 
but your tortious entry shall cost you dear, 
and that the King’s Court shall see. 
The birds on the bough sing loud and nought low, 
your trespass was wrought aé initio.” 
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1 Sept., 7 Jac., in London, 
in the parish of St. Giles 
extra Cripplegate, hora 
quarta post meridiem. 


“Upon the new assign- 
ment, the plaintiff assign- 
ed the trespass in a house 
called the Queen’s Head, 
+ +. With a common sign 
at the door of the said 
house fixed, &c.”’ 


“One John Ridding, ser- 
vant of the said John 
Vaux, at the request of 
the said defendants, did 
there then deliver them 
another quart of wine and 
a pennyworth of bread, 
amounting to 8d.; and 
then they there did drink 
the said wine, and eat the 
bread,” — (Et semble que 
ceo nest forsque petit 
manger et bever pur vj. 
homes, )— “ and upon re- 
— did refuse to pay for 
same. 
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na resolution in the Sed per totam curiam twas well resolved 
(note, reader, this difference) 
that in mere not doing no trespass is, 
predict” Johannes and John Vaux went empty thence. 
sine die. The birds on the bough sing loud and sing low, 


no trespass was here aé initio. 


IIl.— Armory v. DELAMIRIE.! 


Tue ARGUMENT. — This tale showeth how a poor chimney-sweep found a 
goodly jewel, and by the guile of a goldsmith’s ’prentice was like to lose 
all fruit thereof; yet afterward, in Hilary Term of the eighth year of 
George the First, brought trover for the same, and had his damages; and, 
moreover, wrought thereby a perpetual memory of his name, and an occa- 
sion for excellent learning. 


In Middlesex, that excellent county, 

there dwelt a little sweep hight Armory, 

which clomb and crope in chimneys strait and small, 
to earn full scanty living therewithal. 

This Armory, one time as he doth fare 

sadly about his toil, is haply ware, 

looking to earthward, of a glittering thing, 

and putteth hand thereto, and lo a ring 

with gold ywrought and seemly stones therein! 
To know the worth hereof he fain would win, 
and bringeth it unto a stall thereby, 

where sat a goldsmith, hight Delamirie, 

and eke a prentice knave of evil wit : 

(I n’ot his name ; the book saith nought of it.) 
This prentice, then, as he would weigh the ring, 
took it in hand, and of his false cunning 

hath from the socket done the stones clean out. 
Anon he cried, “ Master, thereof no doubt 

three halfpence is the worth, there nis no more.” 
Quod Armory, “ Me this misliketh sore : 

give me my jewel back, and fare ye well 

with such folk which have will good cheap to sell.” 
For all his words they gave him for the nones 
the socket empty and withouten stones, 

and leugh upon him, and gan call him thief. 
Therefore full wisely telleth he his grief 

to men of law, which answered him anon: 

‘The finder hath lawful possession 

for all men, save the very owner’s title. 

Eke from this master ye shall have requital ; 
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for wrong that servant doth, books techen so, 

in master’s business, nocet domino.” 

What needeth wordés mo : the suit is brought ; 
it falleth every point as thus was taught. 

And seeing by this wickedness the stone 

was made away, and his worth known to none, 
craftsmen there came to show by weight and tale 
what gems of best and uttermost avail 

might in the compass of that ring be laid ; 

with no less damage it should be apaid : 

for what man hideth truth in wrong-doing, 
against him the law deemeth every thing. 

Thus hath the justice given doom aright, 

and Delamirie goeth in ill plight, 

and Armory is joyful of his gain. 

The tale is done ; there is no more to sain. 


III.— Mostyn v. FABRIGAS.? 


Minorca lies in the Middle Sea, of 
L. 


Within the ward of Cheap to wit, norca, 15 Geo. I 
Was aforetime of England’s empery, 
And St. Mary-le-Bow to prosper it. 


John Mostyn bare rule within that land, The manner of govern- 


ment of the island. 


Within, &c. 
On such as misliked him he laid strong hand, 
And, &c. 
On Anthony Fabrigas he hath passed, The false imprisonment 
And his body in prison six days hath cast, 
And, &c. 
And he drave him into the coast of Spain, 
Within, &c. 
That a twelvemonth he might not come back again, 
And, &c. 
And this for no judgment or righteous cause, 
Within, &c. 
So lightly this Mostyn did reck of laws, 
And, &c. 
“T may go to England and take mine ease, Governor Mostyn's vain 
Within, &e. of the 
For my trespass was done beyond the seas,” — 
And, &c. 
But mark how Fabrigas doth devise, 
Within, &c. 


1 Sm. L. C. 
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and With pleaders and serjeants wary and wise, 
And, &c. 
Action in C. P. In the Common Pleas they have sued their writ, 
Within, &c. 
Capias. And holden Mostyn to answer it, 
And, &c. 
Pleadings and trial. The venue is laid with videlicet, 
Within, &c. 
The issue made up, and the jury met, 
And, &c. 
Verdict for £3,000 dam- For three thousand pound was the verdict then, 
Within, &c. 
And also for costs fourscore and ten, 
And, &c. 
: And Mostyn’s serjeants were not of skill, 
Within, &c. 
For to show that cause of action ill, 
And, &c. 
There be actions local which must be tried, 
Within, &c. 
Where their proper cause doth of right abide, 
And, &c. 
But trespass of transitory kind, 
Within, &c. 
Shall be laid where the plaintiff hath a mind, 
And, &c. 
Vide Lord Mansfield’s And look, to what end a fiction is made, 
To the same it shall never be gainsaid, 
And, &c. 
Common Law Procedure Now fictions be dead, and venue undone, 
Acts and Judicature Acts. sh 
Et nunc vide Whitaker Within, &c. 
And local or transitory’s all one, 


peal, Nov. 27. 
1 C. B, D. 51.) And, &c. 
And this is the burden of time’s swift feet, 
Within the ward of Cheap to wit, 
And of leading cases grown obsolete, 
And St. Mary-le-Bow to prosper it. 


IV.— DovasTon v. PAyne.' 


The Court. “O, what man are ye that cry so sore ?” 
Free and fair is the king’s highway. 
Replevin Bagh takin, ing the Devasten. “ My kine are gone, and I have no more, 
Which Payne hath caught, and doth keep 
away.” 
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“ That ye took his cattle, is this well seen ? ” 
Free and fair is the king’s highway. 
“ They were damage feasant in my demesne; Avowry. 
And therein I took them, as well I may.” 


“How came your kine on your neighbour’s 
land?” 
Free and fair is the king’s highway. 
“ By hedges and fences on either hand, 
That were fallen to ruin and great decay.” 


“ Nay, tell us, what were your kine about ?” 
Free and fair ts the king’s highway. 
“ They were in it; they erred, and escaped 
thereout, 
Where Payne of right should amend 
the way.” 


“ For aught he hath said, they were there of Special demurrer, 
wrong ; 
Free and fair is the king’s highway. 
For if they were passing through and along, 
No word thereof doth his pleading say. 


And if the fence I must needs repair, 
Free and fair ts the king’s highway. 
Why, that is for such as of right are there, 
Not for folk or beasts that will idly stray.” 


“ The right is to pass and repass alone, Judgment for defendant 
Free and fair is the king’s highway. 
And that your pleader should well have 
known, 
Whose fault hath lost you this cause to- 
day. 


And now the case is exceeding plain, 
Free and fair ts the king’s highway. 
He shows how your kine he might well 
distrain, 
And ye show us nothing to say him nay.” 


For special pleading was then of might, 
Free and fair is the king’s highway ; 
And of Payne or Dovaston which had right 
Is hid for ever and eke a day. 
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V.— Mansy v. Scott, &c. 


jaw Herkneth this time, and learn of me 
women, How this our law and mystery 
In ruling all men’s property, 
And most of folk that wedded be, 
Of wisdom is fulfilléd well. 
All ye wives whose hap thus was 
To show this marvel of our laws, 
This tale is yours to tell. 


DAME SCOTT. 
Manby ©. Scott. I am the wife of Edward Scott, 
C) That walked full daintily, I wot, 
With silk and samite clothed upon. 
The worth of it by ells was told 
To forty pounds of the fine gold, 
Allin my lord’s derision. 
By mighty argument was found 
His credit might not so be bound, 
The mercer had confusion. 


MRS. BENEDICT. 


Montague v. Benedict. 1 am the wife of Benedict. 
Seaton v. Benedict. 
(2 Sm. L. C.) For gauds and gems mine heart was pricked 
With fire, and strained with strength of love. 
Silks, yea, silk stockings thirteen pair, 
Gloves and rich jewels to my wear, 
The seller had small gain thereof. 
Nathless we had but one poor house, 
Of garnishment nought plenteous, 
Of serving men eke scant enough. 


COUNTESS OF STRATHMORE, 


Countess of Strathmore I am the Countess of Strathmore. 
White Tudor’s L. I married Bowes and rued it sore, 
< Be) Yet spoiled his uttermost intent. 
By cozenage and false championry 
Him seemed he had my wealth in fee, 
And it was all in settlement. 
Great words he spake in this despite 
Of fraud and his marital right ; 
In vanity his words were spent. 


LADY ELIBANK. 
Lady Elibank v. Monto- I am the lady Elibank. 
te Wh, and T. L. C. Eq.) Of all wives I have thank 
That seek their goods i’ the Chancery. 
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Wives’ equity to settlement 
Hath worship and establishment 
And strength of days by this decree. 
Seven years I strove there with my lord, 
And plucked the flower of threefold word 
In triple doom and mastery. 


MRS. GALLAGHER. 

The mystery of wives’ separate trade 
By me, Jane Gallagher, was made 

In latter days elucubrate. 
I writ no writing, sealed no thing ; 
I dealt after a man’s dealing, 

Until my debt was heavy and great. 
By rede of the one Lord Justice, 
Albeit it was newfangledness, 

This will bind separate estate. 


To tell now in what wise was meant ; 
This law should have additament 


1799-1805: before Lord 
Loughborough, Lord El- 
don, and Sir W. Grant. 


ohnson v. Gallagher 
3 De G., F. and J., 494) 


Thing = Fait, deed: 
“indite and make a 
thing.” 


= ent of Turner, 
approved in 
the Privy Counci!. See 
Law Rep., 4 P. C. 


Married Women’s Prop- 
erty Acts, 1870 and 1874. 


Their general utility. 
By wisdom of the Parliament, 

Whereof our scriveners, as men seen, 

Reck no more than an old bean, 

As now it is not mine intent, 


The tale were full too long. 
By these ensamples ye may find 
What power han wives to loose and bind: 
This ends my little song. 


VI.—Scott v. SHEPHERD.' 


ANY PLEADER TO ANY STUDENT. 


Now, you're my pupil ! 

On the good ancient plan I shall do what I can 

For your hundred guineas to give my law’s blue pill 

(Let high Jurisprudence, which thinks me and you dense, 
Set posse of cooks to stir new Roman soup ill) : 

First volume of Smith shall give you the pith 

Of leading decision that shows the division 

Of action on case from plain action of ¢respass 

Where to count in assault law benignantly says “ Pass!” 


Facts 0’ case first. At Milborne Port 
Was fair-day, October the twenty and eight, 
And folk in the market like fowls in a crate: 
Shepherd, one of your town-fool sort 
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(From Solomon's time they call it sport, 
Right to help holiday, just make fun louder), 
Lights me a squib up of paper and powder 
(Find if you can the law-Latin for ’t), 

And chucks it, to give their trading a rouse, 
Full i’ the midst o’ the market-house. 

It happed to fall on a stall where Yates 

Sold gingerbread and gilded cates 

(Small damage if ¢#ey should burn or fly all) : 
To save himself and said gingerbread loss, 
One Willis doth toss the thing across 

To stall of one Ryal, who straight on espial 
Of danger to 4zs wares, of selfsame worth, 
Casts it in market-house farther forth ; 

And by two mesne tossings thus it got 

To burst i’ the face of plaintiff Scott. 


And now ’gainst Shepherd, for loss of eye, 
Question is, whether ¢vesfass shall lie. 


Think Eastertide past, off crowds and packs town 
Where De Grey, Chief Justice, with Nares and Blackstone, 
And Gould his brethren, are set in banc 
In a court full of serjeants stout or lank, 

With judgment to give this doubt an end 

(Layman hints wonder to counsellor friend, 

If express color be visible pigment, 

And what's by black patch a-top serjeant’s wig meant). 
Nares leads off; opines with confidence 

Trespass well lies, and there’s no pretence 

But who gave squib mischievous faculty 

Shall answer its utmost consequence 

(Qui facit per alium facit per se): 

Squib-throwing a nuisance by statute too ! 

Blackstone, more cautious, takes other view ; 

Since ’tis not all one throw, but an impetus new 

Is given to squib by Ryal and Willis, 

When vis first ¢mpressa thereon spent and still is : 

In fine, would have justice set mouth firm, not sound awry, 
But teach forms of action to know each his boundary. 
Gould holds with Nares : — If De Grey pairs ? 

That were, odzooks, equipoise, dignus vindice 

Nodus / But—“ I too on same side faith pin, d’ye see,” 
So De Grey spake; “for, as I take 

It, the consequences all flowed of course 

From Shepherd’s original wrongful force : 

Seen rightly, in this case difference #7/ is 

In squib’s new diversion by Ryal and Willis, 
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Whom (against Brother Blackstone I’m free to confess it) I 
Account nut free agents, since merest necessity 

Bade cast off live squib to save selves and wares.” 

For such reasons, concurs with Gould and Nares. 

Ergo, “ Postea to the plaintiff.” 


Next, digest learned editor’s notes ; 

Mark the refinements ; preceptor acquaint if 
You've duly mastered cases Smith quotes — 
Eh?—No! What says book here? As I’m alive, 
“ Distinctions, had place in principal case, 

Since fifty-two make less ado, 

And in fact by Judicature Act, 

After November seventy-five, 

Last stumps of pleading by final weeding 

Are grubbed up and thrown adown wind to perdition ; 
So note’s omitted in present edition!” 


Well, liquor’s out: why look more at old bottle ? 
Gulp down with gusto, you that are young, 

These new Rules’ ferment, tastes ill in my throttle, 
Since Justice, zz mubibus no more on high sitter, 
Descends to speak laymen’s vulgar tongue. 

So be it! Laplicit—parum feliciter. 


VII.— Marriot v. HAamprton.! 


Tue ARGUMENT.— Now, this ballad is divided into seven chief parts. The first 
part showeth the former dealings between the parties and the wrong suf- 
fered by Marriot; and it begins with these words, namely, ‘* When Hamp- 
ton,” and ends at these, *“‘ for costs was bound.” The second setteth forth 
Marriot’s new enterprise in hope to recover his fortune; and it begins 
with these words, “* But there came.” The third doth moralize on man’s 
ignorance of fate; and it begins thus, ‘‘ But what.” The fourth showeth 
the discomfiture of Marriot at Nisi Prius; and it begins with these: 
words, “ Sir Plaintiff.” The fifth representeth the endeavor of his coun- 
sel to have a rule for a new trial; and the beginning of it is, ‘* And 
Gibbs.” The sixth part showeth how the court wholly refused the same, 
and the weighty grounds in law and reason for their decision; and it 
begins thus, ‘“ And O but.” And the seventh showeth what instruction 
and warning it behooves all discreet men to take from this case; and it 
begins with, ‘ And if like.” Also the burden hath two parts. The first 
relateth to the action, and doth express the mischance whence this 
tragedy arose; and it begins with, ‘* Woe’s me.” The second relateth 
both to the action and to the author, and doth express in pitiful manner 
as well the particular grief of the plaintiff in this case, which is the literal 
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sense, as in a general and allegorical sense the author's grief and heavi- 
ness at the downfall of Pleading, on which most excellent Lady of our 


Four Inns the word is in these days fulfilled, Quomodo sedet sola civitas ; 
and it begins with, ‘* Sing sorrow.” 


The original sale of goods 
to Marriot, and Hamp- 
ton’s unconscionable ac- 
tion for the price thereof, 
which in truth he had in 
hand. 


The now plaintiff Mar- 
riot unable to defend that 
aciion; but by the secret 
ways of destiny, the re- 
ceipt being ata later day 
found, 


he merrily sueth for 
money had and received. 


Ruling of Lord Kenyon, 
C. J., at Nisi Prius. 


Gibbs, of counsel for 
Marriot, moveth for a 
rule, and citeth authority. 


When Hampton sold goods to Marriot, 
Woe’s me for goods sold, and wellaway ! 
Then Marriot paid, and receipt he got ; 
Alas ! it were better he paid it not ; 
Sing sorrow for money had and received, 
And alack for the common counts, O. 


For the false knave Hampton sued him amain ; 
Woe’s me, &c. 
The receipt whereby his discharge was plain 
Did Marriot seek, and he sought in vain: 
Sing sorrow, &c. 


He must needs pay twice, and for costs was bound ; 
Woe’s me, &e. 
But there came a day the receipt was found, 
He never had liever no thing on ground ; 
Sing sorrow, &c. 


“ Go to now, this knave in my turn I'll sue, 

(Woe’s me, &c.) 
And his pride and his evil gains undo ;” 
But what should befall full little he knew ; 

Sing sorrow, &c. 


“ Sir Plaintiff,” quoth Kenyon, ‘‘ your wit is but raw, 
(Woe’s me, &c.) 

For to wage this emprise which never man saw, 

To get back money paid under process of law.” 
Sing sorrow, &c. 


His name hath the crier thrice called upon, 

Woe’s me, &e. 
And he standeth nonsuit with his cause undone, 
But if a new trial may yet be won, 

Sing sorrow, &c. 


And Gibbs doth eagerly move the court, 
Woe’s me, &c. 
For such actions have lain, by good report, 
And the doubt is full weighty for cutting short ; 
Sing sorrow, &c. 
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And O but the judges were wrathful men ! 
Woe’s me, &c. 
“If we granted a rule, it were danger then 
No action should henceforth have end again :” 
Sing sorrow, &c. 
And another spake: “ Shall we give pretence 
(Woe’s me, &c.) 
To fling doors open for negligence 
Of parties unready with evidence ?” 
Sing sorrow, &c. 
And a third: “ Thus dooms which be dight and clear 
(Woe’s me, &c.) 
Were upset for new matters brought up in arrear, 
A thing most monstrous for ears to hear.” 
Sing sorrow, &c. 


So Marriot must pay for the commonwealth’s sake. 
Woe’s me for goods sold and wellaway ! 

And if like ensample ye will not make, 

Keep shrewdly, good folk, all receipts that ye take: 
Sing sorrow for money had and received, 
And alack for the common counts, O. 


VIII. — WIGGLESWorRTH v. DALLISON.? 


“ Hibaldstow Leys, they say, this field is called ; ” 
So I to Edwin, as he swung with slow 

Mechanic oscillation on the gate, 

Half mindful in dim chambers of the brain, 

If our new prophets read old riddles right, 

Of some ancestral four-foot playfulness : 

“ A strange old name.” But he, my country friend, 
Pealed forth bucolic laughter, no dry crease 

And measured curl of nicer town-bred lips, 

But full cachinnant music from the lungs 

Catching the half-formed word: “ Ay, strange to you 
Strangers from town ; but I— we know them well, 
The field and the field’s tenant: there’s a tale 

My grandfather could tell of Wigglesworth, — 

Old Wigglesworth: his lease from Dallison 

(His lord late in reversion, now possessed) 

Ran out, next May-day fills the hundred years. 

But he had sown his corn, good easy man, 

In customed thrift and course of husbandry, 
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Rule refused. Judgment 
of Lord Kenyon, C. J. 


Of Lawrence, J. 


Interest reipublica ud sit 
Sinis litium. 


The moral of this 
tragedy. 


“This was an action of 
trespass for mowing, car- 
rying away, and convert- 
ing to the defendant's 
own use, the corn of the 
laintiff, growing in a 
Reld called Hibaldstow 
Leys, in the parish of 
Hibaldstow, in the county 
Lincoln. 


“One Isabella Dallison, 

d, being tenant for 
life, and Dallison, the 
reversioner in fee, made 
a lease... to 
plaintiff 
twenty-one years, to red 
computed from the ist of 
May, 1755.” 
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See the argument for the 
defendant, ad fin. 1 Sm, 
L. C. (7th ed.) 605. 


Thinking to cut and carry without fail, 

And take by laudable and ancient use, 

Whereto man’s memory finds in Hibaldstow 

No counter-instance, his way-going crop 

From reasonable portion of his lands. 

He little dreamt the coil that should ensue, — 
Action of trespass, declaration, plea 

Of liberum tenementum,—and how else 

Their lawyers’ jargon runs ; for Dallison, 

The crop grown up, and Farmer Wigglesworth 
Claiming the fruits, flatly withstood his right. 

I know not why: haply a fit of spleen ; 

Haply the scrivener-steward’s over-zeal 

Would strain his lord’s right to the utmost marge 
Of all those four-square and indented skins, 
Perpending clause and covenant, with dull ear 
Deaf to the promptings of the larger rule, 
Folk-law that needs no penman ; or, mayhap, 
The man’s own ill desire, as such rank weeds 
Will wax in lordship and mere wantonness 

Of new possession, was to burst the bonds 
Devised of ancient wont and kindliness 

To save dominion whole, not marring use.” 

He paused, and careless brushed a careless gnat. 
Then I: “ Nay, take me farther: of these twain, 
Your downright farmer and your churlish lord, 
The landlord had already the nine points : 

The farmer stirred the law then?” — “ Ay, trust him 
For that: a man, once moved, stout in his right, — 
Or wrong at need, — East-Anglian to the core. 
Dallison kept him out, and mowed the corn: 

He sued, and won.” — “ Whether from flying foe 
Or fighting ?” —‘* Oh! ’twas fought, and lustily, 
First up at ’sizes: there the jury found 

The custom clear for Wigglesworth. But that 
Was only half the battle, Dallison 

Being East-Anglian too: they took the cause 

To Westminster, and set their tools to work, 
Motion and rule. Well, sir, it somehow grew, 
Through due and fitting course of tortuousness, 
Ripe for full argument: then counsellors 
Clashed in high joust with reasons, precedents, 
Statutes: they say, one called the almanac 

To witness no such custom could be good 

Since May-day was transformed by change of style. 
At last their quivers’ crabbed store was spent; 
There came a hush, and nestling of great wigs 
In council, — curia advisari vult,” — 
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For Edwin, now a country squire, had sat 

With Templars, and such not uncherished scraps 
Clung to him from his days of eating terms, — 
“ And nothing fixt. But, after certain days, 
Lord Mansfield spake in words of pithy weight 
The judgment of the Court (the words were all 
His own, the judgment haply more than half), 
Deeming the custom righteous, just, and good ; 
Seeing ’tis fit that he who sows should reap, 
And farming by such liberal custom’s aid 

Shall gather increase, and the deed admit 

No jot of contradiction, but a right 

Nowise repugnant. And all this and more 

Is printed in a wise and weighty book, 

With gloss and commentary, case on case, 
Rich soil for fresh debate and argument 

To swell the garden of choice instances, 

And bless posterity with new delicacies 

Of hair-breadth difference. Thus old Wigglesworth 
Fought for old use, and in his proper cause 
Stablished the general wont of Hibaldstow, 
And built himself an everlasting name.” 


IX.— ELWEs v. MaAwe.! 


Sing now, O Muse! in new measures ; be girded for novel achievements ; 
Rise hexametrical, armed, august, to confute mere mortals, — 
Carping and cavilling brood, who doubt if such metre in English 
Justly and fully suffices to render the music of Homer; 

Calling it harsh, unruly, dog-tail-dragged, tin-kettle clatter ; 

Jingle of lumbering accent, unfitted for themes heroic. 

Sing me the strife immortal that rose betwixt landlord and tenant, — 
Strife that set high in the heavens a star to illumine in all time 
Divers kinds and distinctions of chattels annexed to the freehold. 
Named with what names, O Muse! were the heroes of this litigation, 
Who stood firm in defence, who sued with furious onset ? 

Elwes, the shrewd, was plaintiff, and Mawe, the thrifty, defendant. 
Mawe was lessee from Elwes of lands in the county of Lincoln, 
Messuage, out-houses, stables, and barn, in the parish of Bigby : 
Mawe, the thrifty, looked round him, and scanned those premises wisely ; 
Full six years he scanned them, beholding the farm’s occupation 
Minished in use and worth for want of convenient buildings : 
Therefore he laid to his hand, and set up those convenient buildings, 
All at his own expense, a carpenter’s shop and a beast-house, 

Houses of fuel and carts, and a pump-house, of brick and mortar, 
Founded fast in the ground and tiled, and of brick were the pillars. 


12Sm.L.C. 
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So he possessed his farm, and rejoiced in his useful buildings, 

He and all men and all beasts of the field in the parish of Bigby. 

Time, which men count by moons, but the gods by terms and vacations, 
Stood not nor halted the while, and the lease drew nigh to its ending. 
Therefore did Mawe, the thrifty, bespeak his own heart and take counsel, 
This way and that revolving the cost and the gain, and the chancés 
Weighing, and thus at the last to himself did his heart make answer : — 
“Lo, now, I leave these lands, and shall be to this farm as a stranger: 
Soothly it little shall profit me then, if the houses I builded 

All at mine own expense, the carpenter’s shop and the beast-house, 
Houses of fuel and carts, and the pump-house, of brick and mortar, 

Joy to all men and all beasts of the field in the parish of Bigby, 

Stand there after my time, and be left a possession to Elwes. 

Nay, but I surely will move their foundations, digging around them; 
Raze their walls ; and their stuff, the goodly bricks and the mortar, 
Keep for a gain to myself, and leave the land as I found it.” 

So then in all things he did in such wise as his heart had counselled, — 
Razed those walls, and moved the foundations, digging around them ; 
Carted away the stuff for himself, the bricks and the mortar. 

Elwes, the shrewd, sat aloft, and beheld from his height of reversion 
These things wrought; and, beholding, his anger was kindled within him, — 
Anger that moved him to deeds of might and to Lincoln assizes. 

There he declared against Mawe for his injured estate in reversion, 
Claiming the buildings his own, their destruction a waste and a trespass. 
Great was the case, and the point too grave for Lincoln assizes. 

After a verdict for Elwes, the case was reserved for the full court. 
There, where the King’s own pleas were before his justices holden, 
Counsel for Elwes and Mawe stood forth and strove with examples, 
Showing what things in old time were esteemed ingrown to the freehold, 
Rooted past lawful removal, what kept their movable nature. 

Much they debated of wainscot and window, of furnace and oven, 

Vats of the dyer, and cider-mills, and boilers and salt-pans ; 

Also, not least, a new thing, fire-engine, a blessing to coal-mines. 

Twice in two terms they strove, and the court considered its judgment, — 
Judgment which afterwards, well advised, the Chief Justice delivered, 
Stated the case and the question, and spoke their considered opinion. 
No right had the defendant, they held, to remove these buildings. 
Wisely he showed how the general rule bids cleave to the freehold 
Things by the tenant once fixed, and explained the divers exceptions 
Suffered in favor of trade, the furnace, the vats, and the boilers ; 

Also the new fire-engines, the cider-mills, and the salt-pans : 

Ever in favor of trade such exceptions, no mention of farming ; 

Further to stretch the exception to mere agricultural buildings, 

Not for a certain trade, were great and rash innovation. 

Wherefore Elwes, the shrewd, maintained his cause and his verdict, 
Had great worship of all men there, and went homeward rejoicing, 
Bearing the fostea, goodly-engrossed, the prize of the battle. 

Stay now and rest, O Muse! some breathing-space from thine headlong 
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Flight, and abate thy storms, whose harmony thunder-laden, 

Harmony called by profane ones a vile accentual jingle, 

Leaves all Greeks outsung, outstorms all thunder of Homer. 

This we have shown them, O Muse! but, if they presume to deny it, 

Say these hexameters jingle, or fail in the notes of the grand style, 

Deadly and swift thy revenge on such carping and cavilling creatures, 
Grievous and grim their reward at thine hand, and the sword of thy vengeance: 
All the Reports at large we will take and versify likewise. 


X.— PASLEY v. FREEMAN.! 


It was Pasley came with his felaw 
to London town with wares to sell, — —— _ 
sixteen bags of the fine cochineal, 
for buyers who should like them well. 


Stood up a buyer and spoke so fair, 
John Christopher Falch he had to name: 
“ Right well me liketh the cochineal fine, 
and I will freely buy the same.” 


“If ye be fain to buy our wares, 
we must wot one thing or ere we sell : 
ye shall do us to wit if ye be of worth, 
a man to trust and credit well. 


For but and the silver and gold were paid, 
this day were a day to rue full sore: 
two thousand pound is not the worth, Appiert per le liver que 


nor if ye tell six hundred more.” dd 


value £2,634. 16s. 1d. 


Joseph Freeman stood up and spake : 
“T rede you let the wares be sold ; 
John Christopher is a man of trust 
for the white silver and eke red gold.” 


They have given their wares to John Christopher, 
and set him a day to pay in hand: 
John Christopher’s fled o’er the wan water, A maentente le fait fuit 
and left no goods within the land. ee ae Se 
dense ives 
Pasley is woxen as a man wood, 
to sit still him seemed nothing meet ; 
said, We'll up and sue this false Freeman, 
to do us right for his deceit. . 
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Nota que la ley d’ Engle- 
terre est auxi moult haulte 
et excellent science, que 
divers points ne poient 
estre facilement resolve, 
et pur graunt reson maynts 
foytz les justices differont, 
come icy, quar Ni afir- 
matum, nisi sit bene per- 
dubitatum. 


“It ought more emphati- 
cally to lie against him, as 
the malice is more diabol- 
ical, if he had not the 
temptation of gain.’’—2 
Sm.L.C. (7th ed.)at p. So, 


Nota Veffect del statute. 
Et est assavoir que per 
reson et entendement poet 
home ovesque temps et 
diligence conustre la co- 
tune ley, mes les statutes 
nemye. 
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There was Grose the one justice, 
said this was but a lewéd thing ; 

for where ye find no word of promise, 
no action lieth for bare lesing. 


Buller was the other justice, 
said, Here is damage and deceit : 

where by word of man be comen these twain, 
the third is to requite his cheat. 


Ashhurst was the third justice, 
said, Though he gain not by the lie, 
his malice is yet more curst of kind 
than if he had hope to win thereby. 


Lord Kenyon was the chief justice, 
said, Full little is left to tell : 

but the fraud was plain, and eke the loss ; 
and I hold this action lieth well. 


For Pasley law stood firm as then ; 

but merchants had thereof affright, 
and have letten ordain in Parliament, 

such words shall have no harm ne might 
to hold one bound for his fellow’s trust, 

but if they be written in black and white. 
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DIGEST OF THE ENGLISH LAW REPORTS FOR FEBRU- 
ARY, MARCH, AND APRIL, 1876. 


Account. — See APPROPRIATION OF PAYMENTS; CoMPANY, 7. 
ACKNOWLEDGMENT. — See Limitations, STATUTE OF. 


ApMINISTRATION 

P. died in 1740, and his assets were apportioned among the creditors who 
were then found. The funds then distributable were insufficient to pay the 
creditors in full. In 1867 a large sum was paid into court to the credit of 
P.’s estate, and certain creditors of P.’s estate presented their claims. Held, 
that said creditors were only entitled to such a proportion of said sum as their 
debts bore to the total indebtedness of P.’s estate, and that the remainder of 
said sum must be retained to meet any future claims of other creditors. — 
Ashley v. Ashley, 1 Ch. D. 243. 


Acency. —See Broker; Contract, 3; PRincipaAL AND AGENT. 
AGREEMENT. — See CONTRACT. 
Atrmony. — See Divorce, 2. 


ALTERATION OF ConTRAcT. — See Contract, 1. 
AMALGAMATION. — See Company, 3-5. 


APPOINTMENT. 

E., who had power of appointment by will over £7,000, appointed to va- 
rious persons £1,995, £4,000, £4,000, and £5, being £10,000 in all. An 
appointee of £4,000 died in the testator’s lifetime. Held, that the other 
appointees, and not the persons entitled in default of appointment, were 
entitled to the benefit of the lapse. Appointees of life and reversionary 
interests were ordered to bring their interests into hotchpot. — Eales v. Drake, 
1 Ch. D. 217. 

See SETTLEMENT, 1. 


APPROPRIATION OF PAYMENTS. 


A. & B., partners, gave their acceptance to the plaintiffs for £132 for goods 
sold. A. & B. dissolved partnership, and informed the plaintiffs of this, and 
that A. would carry on the business, and pay and receive the partnership debts. 
After this the plaintiffs sent A. an account headed, ‘‘ A., debtor to plaintiffs,”’ 
putting the acceptance of A. & B. for £132 first, and then an acceptance by A. 
only; and on the credit side various payments amounting to £97, and showing 
a balance against A. of £92. Afterwards A. made payments, which, with the 
other payments, amounted to more than £132. The plaintiffs sued on the 
acceptance for £132, and A. pleaded payment. Held, that the payments made 
must be applied to the debits in order of date, as the plaintiffs had blended the 
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accounts of A. & B., partners, and of A.; and that the plea was sustained. — 
Hooper v. Keay, 1 Q. B. D. 178. 


AssIGNMENT. — See Bankruptcy, 3, 7, 8; EsectMENT; VOLUNTARY SeEt- 
TLEMENT. 


Bank. 

A company was incorporated, and a prospectus issued soliciting persons to 
become shareholders, and deposit £1 per share, the N. Bank being described 
as the bank of the company. ‘The result of the prospectus was, that £4,000 
were paid into the N. Bank. The bank received a note from W., a member 
of the company, who signed it as secretary, enclosing a copy of a resolution 
alleged to have been passed by the company. ‘The resolution was, ‘ that the 
N. Bank be requested to pay all checks signed by either of the two of the follow- 
ing directors, A., B., and C., and countersigned by the secretary.’’? The signa- 
tures of A., B., and C., corporators of the company, were attached to the reso- 
lution. The bank accordingly, in good faith, paid out the £4,000 on checks 
received from time to time, and signed as aforesaid. It subsequently appeared 
that there had been no meeting of shareholders, and that no directors or secre- 
tary had ever been appointed; but that A., B., C., and W. had attended at 
the company’s office, and had acted as directors and secretary of the company. 
The company went into liquidation. Held, that the £4,000 could not be re- 
covered from the company by the official liquidator. — Mahony v. East Holy- 
Jord Mining Co., L. R. 7 H. L. 869. 


BANKRUPTCY. 

1. Certain traders being in contemplation of bankruptcy, and wishing to 
raise money, instructed S. to draw bills on them, which they accepted. S. 
then sold the bills, amounting to £1,700, to one Jones for £200. Jones knew 
that the acceptors would be unable to pay in full; but he learned that the 
acceptors had assets, and that there was a fair chance of his obtaining pay- 
ment of part. Three days after Jones purchased the bills, the traders became 
bankrupt. Held, that, under the circumstances, Jones must be held to have 
had knowledge of the fraudulent nature of the bills, and that he could prove 
for £200 only. — In re Gomersall, 1 Ch. D. 137. 

2. A debtor executed a bill of sale to a creditor of substantially the whole 
of his property, not including his book debts. The creditor at the same time 
agreed verbally to supply more goods on credit to the debtor, to enable him to 
carry on his business; and subsequently the ereditor, in fact, supplied the 
goods. Held, that the bill of sale did not constitute an act of bankruptcy. — 
Ex parte Winder. In re Winstanley, 1 Ch. D. 290. 

3. One of two partners in trade assigned all his assets to his separate cred- 
itor, and gave him a power of attorney to assign all his personal property to 
which he should become entitled before the debt was paid. There was a pro- 
viso avoiding the assignment in case the debtor should pay his debt on demand 
when the creditor should so require in writing, and should in the mean time, 
until payment of the debt, pay interest thereon half-yearly, and also a propor- 
tionate part thereof to the expiration of said notice, when the same should be 
given; and, in case default should be made in payment of the debt as afore- 
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said, the debtor was authorized to take possession of and sell the assigned 
property. The partnership was insolvent at the time of the assignment. 
Held, that the assignment was an act of bankruptcy. It seems that the debtor 
was not entitled to make a demand of payment, and, in case of default, 
take possession the same day.— Ex parte Trevor. In re Burghardt, 1 Ch. 
D. 297. 

4. A husband, and his wife who was under age, executed a deed of the 
wife’s real estate; but the wife did not acknowledge the deed. The husband 
kept the purchase-money. On attaining majority, the wife refused to confirm 
the conveyance, unless the husband should give a bill of sale of his furniture 
to secure payment of £425 to a trustee for her benefit. This arrangement was 
carried out, and a fork was given to the trustee in the name of the whole of 
the furniture, and the keys of the dwelling-house containing the furniture. 
The furniture remained in said house, which was occupied by the husband 
and wife. The husband became bankrupt, and his trustee claimed the furni- 
ture. Held, that the wife’s trustee was entitled to the furniture. — Ex parte 
Coz. In re Reed, 1 Ch. D. 302. 

5. Property acquired by a bankrupt after the bankruptcy has been closed, 
and before the bankrupt’s discharge, does not belong to the trustee in bank- 
ruptey. — In re Pettit’s Estate, 1 Ch. D. 478. 

6. Creditors of a debtor who had filed a liquidation petition agreed to ac- 
cept a composition, payable in three instalments guaranteed by R. R. had 
previously refused to guarantee payment, unless the debtor gave him secu- 
rity. The debtor gave R. the security; R. guaranteed payment of the instal- 
ments; the debtor accepted the composition. The first instalment was paid; 
but the debtor could not pay the second, and filed a second liquidation peti- 
tion; and R. paid the third instalment. R.’s arrangement with the debtor 
was not known to the creditors. The debtor’s trustee under the second liqui- 
dation claimed the security given to R. Held, that R. was entitled to retain 
his security. — Ex parte Burrell. In re Robinson, 1 Ch. D. 537. 

7. A debtor, under threat of legal proceedings if he did not pay his debt, 
wrote to his creditor, ‘‘ In consideration of your delaying legal proceedings, I 
hereby transfer to you 500 tons of coals which are on my wharf, the proceeds 
of which coals shall be handed to you till my debt to you is liquidated.”” This 
letter was immediately registered as required by the Bills of Sale Act. The 
next day the debtor filed a liquidation petition. The day after this, the cred- 
itor sent a man, who took possession of the coals, but was ejected by the 
debtor. Held, that the letter constituted an equitable transfer of the coals; 
that the creditor was entitled to demand possession; and that, after he took 
possession, the coals ceased to be in the order and disposition of the debtor 
with consent of the true owner; and that, therefore, the creditor was entitled 
to the coals against the debtor’s trustee in bankruptcy. — Ex parte Montagu. 
In re O’ Brien, 1 Ch. D. 554. 

8. Creditors to whom £287 were due agreed to give the debtor further time 
and further credit for goods to be supplied by them, so that the whole amount 
owing should not exceed £500, upon having the moneys owing or to become 
owing secured by an assignment of the whole of the debtor’s property. The 
debtor made the assignment, and received advances to an amount exceeding 
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in all the £500. Held, that the assignment was not an act of bankruptcy. ~ 
Ex parte Sheen. In re Wistanley, 1 Ch. D. 560. 

9. At a meeting of creditors of a bankrupt, it was agreed that a composi- 
tion of 3s. in the pound should be accepted in satisfaction of the bankrupt’s 
debts; that such composition should be payable by three instalments, in three, 
six, and twelve months; and that S. be accepted as security. The plaintiffs 
accordingly received three joint and several notes signed by the bankrupt and 
S. for the amount of their debt; and they signed a receipt for the notes, ex- 
pressed as ‘* being a composition of 3s. in the pound, and in discharge of our 
debt.”” The first note was not paid, and the plaintiffs brought an action for 
the whole of their original debt without having called upon S. Held, that 
the plaintiffs were entitled to maintain the action. The composition was ac- 
cepted in discharge of the debt, and composition involves the fact of pay- 
ment. — Edwards vy. Hancher, 1 C. P. D. 111. 

10. M. handed the defendant a bill of lading of certain cases of brandy, 
and requested him to land and warehouse the brandy in his own name. This 
the defendant did, and paid the expenses. A few days later, a bill given by 
M. for the hire of a vessel from the defendant fell due; and the defendant, at 
the request of M., took M.’s acceptance at seven days for the amount of said 
bill and said expenses, on receiving authority from M. to sell the brandy if 
the bill should not then be paid. The bill was not paid; and the defendant 
sold the brandy, which was, in fact, the whole property of the defendant. M. 
went into bankruptcy; and his trustee brought trover against the defendant 
for conversion of the brandy, on the ground that there had been a fraudulent 


‘conveyance, gift, delivery, or transfer’? within the Bankruptcy Act, 1869, 
§ 6, subs. 2. Held, that the transaction was not within the act, and was 
valid. — Philps v. Hornstedt, 1 Ex. D. 62; s. c. L. R. 8 Ex. 26. 

See Custom; MortGaGe, 1; VoLtunTARY SETTLEMENT. 


Barratry. — See DANGER OF THE SEAs. 
Bequest. — See CHaritasLe Bequest; Conpition, 1; Devise; Exrc- 
TION, 1; Execurors AND ApMINISTRATORS; ILLEGITIMATE CHILDREN; 
LeGacy; Assets; WILL, 3. 


Equity. 
An original bill was filed in England by a foreign republic; and a cross- 


bill was filed by E., one of the defendants, against the republic and its presi- | 


dent, making the president a defendant for the purposes of discovery. E. then 
made a motion that the original suit might be stayed until the defendants in 
the second suit had appeared and answered. Motion refused. It seems that 
the republic was bound to produce some person who can give the proper dis- 
covery. — Republic of Costa Rica y. Erlanger, 1 Ch. D. 171. 


Birt or Lapinc. — See DANGER OF THE SEAs. 


Brits AnD Nores. 
The holder of a dishonored bill of exchange released his claims against the 
acceptor, but reserved ‘his entire claims against any obligants other than the 
acceptor.’’ Held, that, as the acceptor of the bill was not discharged from his 
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liability to the indorsers, the indorsers were liable to the holder. — Muir v. 
Crawford, L. R. 2 H. L. Se. 456. 
See Bankruptcy, 1, 9; Lien. 


Broker. 


1. Trover for conversion of thirteen bales of cotton. B. induced the plain- 
tiffs by fraudulent representations to sell him certain cotton. The defendant, 
a broker, purchased the cotton of B., stating that he would send in the name of 
his principal in the course of the day. The defendant purchased the cotton in 
the expectation that a certain customer would want it. The customer accepted 
the cotton; and the defendant sent B. an order for delivery of the cotton, in 
which said customer was named as principal. The latter received the cotton, 
and paid the defendant, who paid B. The judge left it to the jury whether 
the cotton had been bought by the defendant in the course of his business as 
broker, and whether he dealt with the goods as agent for his principal. Both 
questions were answered in the affirmative; and the judge directed a verdict 
for the defendant. A rule was granted to enter verdict for the plaintiffs, and 
was made absolute. On appeal to the Exchequer Chamber, the judges were 
equally divided in opinion. This appeal was then brought. Held, that the 
defendant had been guilty of conversion of the cotton, and was liable in tro- 
ver. — Hollins v. Fowler, L. R. 7 H. L. 757; 8. c. L. R. 7 Q. B. (Ex. Ch.) 
616; 7 Am. Law Rev. 286. 

2. The defendant, a merchant in Liverpool, employed the plaintiffs, tallow- 
brokers in London, to buy fifty tons of tallow for him in London. By the 
custom of the London tallow trade, brokers contract in their own name, and 
are personally liable for all the tallow they need, and they pass to their princi- 
pals bought notes for the specific quantity ordered. The plaintiffs bought a 
hundred and fifty tons of tallow, and sent the defendant a bought note for fifty 
tons according to said custom. The defendant refused to accept the tallow; 
and the plaintiffs sold it for less than the price agreed between them and the 
defendant, and then brought assumpsit to recover the difference. Held, that 
the defendant was not bound by said custom, and that the plaintiffs could not 
maintain their action. — Mollett v. Robinson, L. R. 7 H. L. 802; s. c. 7 C. P. 
(Ex. Ch.) 84; L. R. 5 C. P. 646; 6 Am. Law Rev. 684; 5 id. 473. 

See ConTRACT, 3. 


Bui_pine. — See CovENANT. 


CARRIER. 

A passenger on a steamer purchased a ticket for his passage from D. to W. 
The ticket had on its face only the words, ‘* D. to W.’’ On the back of the 
ticket were the words, ‘‘ The company incurs no liability in respect of loss, 
injury, or delay, to the passenger or to his luggage, whether arising from the 
act, neglect, or default of the company or their servants, or otherwise.’’ The 
passenger did not look at the back of his ticket. His luggage was lost by the 
fault of the steamer. Held, that the steamer company was liable for the loss. 
See the interesting remarks of the lords on this subject. — Henderson v. Steven- 
son, L. R. 2 H. L. Se. 470. 


Causa Proxima. — See CHARTERPARTY, 1. 
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CHARITABLE BEQUEST. 


A testator bequeathed a certain fund to trustees in trust for a charitable 
society, the members of which were by its rule to provide by subscription a 
fund to be distributed for their mutual benefit in cases of sickness, lameness, 
or old age. Poverty was not a necessary qualification of a member to entitle 
him to an allowance. The trustees held the fund for thirty years, when the 
society was dissolved. /eld, that said fund went to the testator’s residuary 
legatee, and need not be applied cy-prés for charitable purposes. — Jn re Clark’s 
Trust, 1 Ch. D. 497. 


CHAMPERTY. 

Clients covenanted to pay their solicitors ten per cent. of property to be re- 
covered, and that the solicitors should have a lien on all such property for such 
ten per cent., and that, on demand, a mortgage of such property should be exe- 
cuted. If no property was recovered, no percentage or commission was to be 
paid. Jt seems that this agreement was pure champerty. — See In re Attorneys’ 
and Solicitors’ Act, 1870, 1 Ch. D. 573. 


CHARTERPARTY. 


1. By charterparty a ship was to go to a port, “‘ and there, in the usual and 
accustomed manner, load in her regular turn.’’ At the port the ship was not 
ready when her turn came, and was in consequence delayed eleven days until 
her second turn came, when she was ready; but the wind blowing, and the 
harbor being crowded, the harbor-master would not allow the ship to load, and 
she was consequently delayed three days. Held, that the ship-owner was lia- 
ble for damages for fourteen days’ delay. — Jones v. Adamson, 1 Ex. D. 60. 

2. A charterparty provided that a ship should load a full and complete 
cargo of iron ore, not exceeding what she could reasonably stow, say about 
1,100 tons. The charterer provided 1,080 tons, the actual capacity of the ship 
being 1,210 tons. The ship-owner sued the charterer for not loading a full 
cargo. The court had power to draw inferences of facts. Held, that the words 
‘* say about 1,100 tons’? were words of contract, and not of mere expectation; 
that the ship-owner agreed to accept a cargo of about 1,150 tons; and that three 
per cent was a fair percentage of difference to allow; so that the charterer should 
have furnished three per cent above 1,100 tons, or 1,133 tons; and that, conse- 
quently, the charterer was 58 tons short, for which the ship-owner was entitled 
to net freight. — Morris v. Levison, 1 C. P. D. 155. 

See Freicyt. 


Cnurcu oF ENGLAND. 


A persistent denial of the existence and personality of the devil, or the de- 
nial of the doctrine of the eternity of punishment, or of all punishment, for sin, 
in a future state, constitutes the denier ‘‘ an evil liver,’’ and a depraver of the 
‘* Book of Common Prayer and Administration of the Sacraments,’’ within the 

7th canon of 1603 of the Church of England. — Jenkins v. Cook, L. R. 4 Ad. 
and Ec. 463. 

N. B. — This decision has been overruled by the Privy Council. Report not 

yet received. 
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Crass. — See Devise, 4, 8. 
Copicit. — See WILL, 3. 


CoLiision. 

A steamtug hove to in the fairway of a channel, and, with no one at her 
starting-gear, in heavy rainy weather was run into by a sailing vessel. Held, 
that it was the duty of the tug to have kept herself in readiness to move out of 
the way of sailing vessels, and that she alone was to blame for the collision. — 
The Jennie Barker, L. R. 4 Ad. and Ec. 456. 

See Lex Forti; Suir. 


Common Carrier. — See CARRIER. 


Company. 


1. M. agreed to purchase a patent of S., to be paid for partly in cash, and 
- partly in shares in a company to be formed by M. for the purpose of working 
the patent. Subsequently M. agreed to sell the patent to a trustee of a com- 
pany which was to be formed, for a much larger sum than that which he had 
paid for the patent. A company was formed, in which M. was a director, and 
a prospectus was issued, stating the objects of the company, and the agreement 
between M. and said trustee; but no reference was made to the agreement be- 
tween M. and 8S. One G. applied for shares in the company, and they were 
allotted to her; and subsequently, on calls being made, G. moved to have her 
name removed from the list of shareholders, on the ground that the prospectus 
did not disclose the agreement between M. and 8. Held (by James, L. J., 
Metsu, L. J., and BRAMWELL, B.; Brett, J., dissenting), that G.’s name 
could not be removed. — Gover’s Case, 1 Ch. D. 182. 

2. M. signed a memorandum of association of a company, but took no part 
in the management of the company. His name was on the register of share- 
holders; but all the shares were allotted to other persons. Held, that M. was 
not liable as a contributory. — Mackley’s Case, 1 Ch. D. 247. 

3. By the deed of settlement of the R. Life-Insurance Company, which.was 
not incorporated, it was provided that the funds and property of the company 
for the time being should alone be answerable for the claims of persons insur- 
ing with the company; that the company might be dissolved, and its business 
concluded, by resolution of the company; and that, upon such dissolution, the 
directors should obtain from some other insurance company an undertaking to 
satisfy all claims of the company arising from insurances, and should transfer 
to such other company such property as the contracting parties should agree upon 
as sufficient to enable the second company to comply with its undertaking; and 
any surplus property was to be divided among the members of the R. Company. 
H. effected insurance with the R. Company, and his policy referred to the 
above deed, and contained a proviso that the property of the company should 
alone be liable for demands under the policy. Subsequently the R. Company 
was dissolved, and its property was transferred to, and an undertaking entered 
into, by the E. Society, in accordance with said deed; and of this H. was duly 
notified. Both the E. and R. Companies were ordered to be wound up, and 
H. made a claim against the R. Company. It was contended that said deed 
contemplated that the R. Company should, on its dissolution, obtain a guar- 
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anty which should shield its proprietors, but that the liability to the policy. 
holders should remain as it was. Held, that E. had a claim against the E. 
Company only.— Jn re European Assurance Society. Hort’s Case. Grain’s 
Case, 1 Ch. D. 307. 

4. By the deed of settlement of the A. Life-Insurance Company, it was 
provided that policy-holders should vote at meetings of the company, and that 
profits should be shared between the shareholders and the policy-holders in 
certain proportions; and the company was empowered to sell its business, or to 
amalgamate with any other company. H. insured his life in the A. Company. 
Subsequently the A. Company resolved to amalgamate with the B. Company, 
and the companies executed an agreement whereby the A. Company trans- 
ferred to the B. Company all its business and property, effects, liabilities, and 
engagements, as set out in a schedule. This schedule specified H.’s policy. 
Held, that H. had no claim against the A. Company. — Jn re European Assur- 
ance Society. Harman’s Case, 1 Ch. D. 326. 

5. C. insured her life in the W. Insurance Society. The deed of settlement 
of the society contained no power of making over its business to another com- 
pany; but the society entered into an arrangement for a transfer of its asse 
and liabilities to the B. Association, and, upon the completion of the transfer, 
sent C. a circular stating that the W. Society had agreed with the B. Associa- 
tion to unite the business of the two companies; that the terms of the policies 
in the W. Society would remain unaltered, and that the claims of the holders 
of such policies were guaranteed by the B. Association; that all premiums 
should henceforth be addressed to the manager of the B. Association, but that 
premiums might be paid as before through the agents of the W. Society; that 
the union of companies increased business, income, security, and bonus, and 
decreased expenditure, competition, and liability to fluctuation; and that the 
business of said two companies could be conducted in one office and by one 
staff; and that the W. policy-holders would have the security of the income of 
the joint business, and would participate in future bonuses on an equality 
with all the policy-holders in the conjoint companies. After receiving this 
notice, C. continued paying her premiums through a local agent, and she re- 
ceived receipts headed, ‘‘ B. Association, with which is united the business of 
the W. Society.”” The B. Association subsequently transferred its business 
to the E. Society according to law, and subsequent receipts given to C. were 
headed, ‘* E. Assurance Society.’”’ The W. and the E. Societies were ordered 
to be wound up. Held, that C. must prove against the W. Society, as she had 
received no notice that she was paying her premiums with any different result 
or on any different contract from that on which she had previously paid 
them. — Conquest’s Case, 1 Ch. D. 334. 

6. W. purchased on the Stock Exchange shares in a company; but, discoy- 
ering that the seller was a director in the company, he gave the name of H., 
described as ‘* gentleman,’’ and of a particular address. H. was a foreman 
without means in the employ of W., who carried on business at said address. 
The transfer to H. was duly approved by the directors. The company was 
wound up. Held, that W.’s name could not be placed upon the list of con- 
tributories. — William’s Case, 1 Ch. D. 576. 

7. A., who had large transactions in iron with B., agreed on Sept. 11 to 
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become director in a company which B. proposed to form, to purchase and 
carry on his iron business, on the understanding that the articles of the 
company should enable him to continue to do business with the company. 
On the 15th and 25th of October, A. entered into contracts for the delivery 
of iron to B. On Oct. 31 the company was incorporated, and the articles rati- 
fied and adopted an agreement made Sept. 24 between B. and a promoter of 
the company, whereby it was agreed that the company should be deemed to 
have taken possession of B.’s business property on Sept. 1; and should, 
from that day, carry out all contracts entered into before or after the same 
day by B. in respect of said business. The articles did not contain any pro- 
vision enabling A. to carry on business with it. A. became a member of the 
company. The company filed a bill to compel A. to account for profits made 
by him on said contracts of Oct. 15 and 25, and on other contracts made 
after the incorporation of the company. Held, that A. was not liable to ac- 
count for the profits on the contracts made before Oct. 31,—the date of the 
company’s incorporation. — Albion Steel and Wire Company v. Martin, 
1 Ch. D. 580. 

8. The capital of a company was divided into ordinary, or A shares, and 
preference, or B shares. W. signed the memorandum of association for fifty 
B shares, and became a director. At a directors’ meeting, W. suggested that 
it was unfair for a director to have all his shares preference-shares, and he 
agreed to take, instead of said 50 B shares, 25 A and 25 B shares; and he 
accordingly applied for 25 A and 25 B shares, and they were allotted to him, 
and his name was entered on the register for these shares only. No other 
shares were allotted to him. The company was ordered to be wound up. 
Held, that W. was liable as a contributory for the 25 A and 25 B shares 
only. — Duke’s Case, 1 Ch. D. 620. 

9. R. sold his iron-works to a company for a certain number of shares in 
the company, and guaranteed that the company’s profits should be sufficient 
to pay a certain dividend. By way of securing the performance of the guar- 
anty, R. deposited his shares with two directors, as trustees for the company, 
upon the agreement, which was incorporated in the articles of association, that 
the trustees should not be registered as holders of the shares, except by their 
direction; and, if registered with their assent, should not be liable for calls or 
otherwise. The certificate of transfer of the shares to the trustees was regis- 
tered in the company’s books; but the trustees’ names were never placed upon 
the list of shareholders in respect of said shares. The company was ordered 
to be wound up, and R. became bankrupt. Held, that the trustees were not 
liable to be placed upon the list of contributories in respect of such shares. — 
Gray’s Case, 1 Ch. D. 664. 

10. The articles of association of a company provided that the plaintiff 
should be solicitor of the company, and transact all its legal business for the 
customary fees, and should not be removed from his office except for miscon- 
duct. The articles were signed by seven members of the company. No reso- 
lution was ever passed by the directors appointing the plaintiff solicitor of the 
company, nor was he appointed such at any meeting nor by any instrument 
bearing the seal of the company. The plaintiff acted, however, as solicitor 
for some time, when the company ceased to employ him, and employed another 
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solicitor instead. The plaintiff brought an action against the company for 
breach of contract in not employing him as solicitor. //eld, that the plaintiff 
was not entitled to recover; by CLEAsBy and AMpHLETT, BB., because the ar- 
ticles of association did not operate as a contract between the solicitor and the 
company; and by Ketry, C. B., CLeasspy and Ampucert, BB., because, also, 
the contract alleged by the plaintiff was not to be performed within a year, and 
because the articles of association did not constitute a memorandum within 
the fourth section of the Statute of Frauds, as it was not signed with any in- 
tention of binding the company to the plaintiff. — Eley v. Positive Assurance 
Co., 1 Ex. D. 20. This decision was affirmed on appeal. —1 Ex. D. 88. 

11. W. agreed to sell to a trustee of a company certain oil-wells for a sum 
in cash and 2,250 paid-up shares. W. then agreed with C. to transfer to him 
certain paid-up shares, if he would become a director. C. became a director; 
and 30 shares, forming part of the 2,250, were allotted to C. by the direction 
of W., and C. was registered as holder-of 30 paid-up shares. The company 
was ordered to be wound up. Held, that C. was not to be placed upon the list 
of contributories as holder of 30 unpaid shares. — Carling, Hespeler, and Walsh’s 
Cases, 1 Ch. D. 115; s. c. L. R. 20 Eq. 580; 10 Am. Law Rev. 461. 

See Banx; Contract, 1. 


Composition. — See BANKRUPTCY. 


ConpitTIon. 

1. A testatrix bequeathed her property in trust to pay the income during 
the joint lives of her adopted daughter and her husband to the husband, and, 
after the decease of either, to the survivor for life; provided that if the husband 
should survive his wife, and marry again, then the trustees were to hold the 
property upon certain other trusts. The husband survived his wife, and mar- 
ried again. Held, that the proviso was valid, and that the gift over took 
effect. — Allen vy. Jackson, 1 Ch. D. 399; s. c. L. R. 19 Eq. 631; Am. Law 
Rev. 

2. Declaration that the plaintiff, a singer, agreed with the defendant, 
director of the Royal Italian Opera, to sing as tenor in the theatres, halls, and 
drawing-rooms, public and private, in Great Britain and Ireland, from 
March 30 to July 13, 1875, at £150 per month, and to sing in concerts as 
well as in operas, but not to sing anywhere out of the kingdom from Jan. 1 
to Dec. 31, 1875, without the defendant’s written permission, except at a dis- 
tance of fifty miles from the theatre and out of the season of the theatre, 
and to be in London without fail at least six days before the commencement 
of his engagement, for the purpose of rehearsals; that the plaintiff was pre- 
vented by temporary illness from being in London before March 28, 1875, on 
which day he did arrive there; and that, save as aforesaid, the plaintiff had 
performed and was willing to perform his agreement, but that the defendant 
refused to receive the plaintiff into his service. The defendant in his answer 
set up said failure to be in London, and alleged that as the reason of his re- 
fusal to receive the plaintiff into his service. Demurrer. //eld, that the term 
of the agreement, requiring the plaintiff to be in London on March 30, was 
not a condition precedent, as it did not go to the root of the contract, so that 
a failure to perform it would render the performance of the rest of the con- 
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tract by the plaintiff a thing different in substance from what the defendant 
stipulated for. — Bettini v. Gye, 1 Q. B. D. 183. 


ConsoLipation. — See MortGacGeE, 2. 
ConstrucTION. — See CHARTERPARTY; Company; ConpITION, 1; Con- 
TRACT; Devise; Executors AND ADMINISTRATORS; 
Freigut; ILLeGirimate CHILpREN; LeGacy; SETTLEMENT; WAGER; 
WILL, 3. 


ContTRACT. 


1. A building society comprised under its rules investing or ‘‘ unadvanced ” 
members and borrowing or ‘‘ advanced ’’ members. The unadvanced members 
subscribed for shares, and became entitled to interest on their subscription- 
money. The advanced members were those who subscribed for shares in order 
to obtain an advance out of the funds of the society. The society was authorized 
by its rules to make, to the member who offered the highest premium, loans which 
were secured by mortgage. S. borrowed money of the society at a certain 
premium, and executed a mortgage, in which he covenanted to pay the society 
certain sums periodically ‘‘ at the times and in manner prescribed by its rules 
for the time being applicable,”’ until (first) the sum borrowed, with interest at 
four per cent. on the amount thereof, should be paid, and until (secondly) said 
premium, with interest at said rate, should be paid; and that, in the mean time, 
all the rules for the time being of the society should, in respect of said bor- 
rowed sum, be observed and complied with by S. Subsequently the society, 
which had in the mean time lost money, passed new rules, which imposed upon 
members the obligation to contribute towards repayment of said losses, and 
that, ‘‘ so far as the rules of law and equity will permit, these rules shall apply 
to all the members as well present as future, and to all transactions as well past 
as future.”? Held, that S. was not obliged to make any contribution imposed 
upon him under said new rules. — Smith’s Case, 1 Ch. D. 481. 

2. The defendant, who carried on business in London, sent an order by 
letter for certain goods to the plaintiff in Southwark. The plaintiff did not 
answer the letter, but sent the goods to the defendant in London, where they 
were accepted. Held, that the cause of action arose in London. — Taylor v. 
Jones, 1 C. P. D. 87. 

3. The defendant, a broker, signed a sold note in these terms : ‘ Messrs. 
8. & Co., I have this day sold by your order and for your account, to my prin- 
cipals, about five tons of pressed anthracene, xx.”’ J/e/d, that the defendant 
was personally liable on said sold note in an action for goods sold and de- 
livered. — Southwell v. Bowditch, 1 C. P. D. 100. 

See Broker, 2; Carrier; Cuartrerparty; Company; ConpiTion, 2; 
DamaGeEs; ELEcTION, 2; Freigut; MASTER AND SERVANT. 


Conversion. — See Broker, 1; Devise, 6. 
Conversion OF REALTY INTO PERSONALTY. — See ELEcTIoN, 1. 
Conviction. — See JupGE, DisQuALIFICATION OF. 
Corpus. — See Deviss, 5. 

Court. — See JuDGE, DisQUALIFICATION OF. 
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CovENANT. 


The defendant purchased a piece of land forming portion of a much larger 
tract of a mortgagor and mortgagees in possession, and covenanted with the 
mortgagees, their heirs and assigns, not to erect any building thereon nearer a 
certain road on which the land fronted than the line of frontage of other 
adjoining houses on said road, and to observe a straight line of frontage with 
such houses. B. purchased another piece of land next the defendant’s lot, 
and made similar covenants. Subsequently the mortgagees transferred to M. 
their securities on the remainder of said tract, and conveyed to him the fee 
of the tract, subject to the equity of redemption. The defendant built two 
houses on his land, the general line of which was nearer said road than the line 
of said existing houses by from five inches to a foot. The defendant’s houses 
were, moreover, built with bay-windows, projecting about three feet farther 
towards the road, and carried from the foundation to the roof. It seems that 
the defendant had notice given B. and M. not to build as aforesaid. B. and 
M. filed a bill praying an injunction restraining the defendant from permitting 
to continue on his premises any building nearer said road than the line of 
frontage of said existing houses; but they consented not to press so much of 
the bill as related to the advance of the main line of the building. Held, 
that the plaintiffs were entitled to a mandatory injunction against continuance 
of the bay-windows. The bay-window was a “ building: ’’ the plaintiffs were 
not obliged to show damage; they each had an interest sufficient to maintain 
the suit; and, having given notice to the defendant, they were entitled to a 
mandatory injunction. — Lord Manners v. Johnson, 1 Ch. D. 673. 

See Lease; SpeciFic PERFORMANCE. 


CriminaL ProceEDINGS. — See JuDGE, DISQUALIFICATION OF. 


Custom. 

A custom was alleged to exist among furniture-dealers to furnish persons, 
under a ‘‘ hiring agreement,”’ with furniture which shall remain in their pos- 
session while the property remains in the dealer until certain specified payments 
are made, when it passes to the person entering into the agreement. To estab- 
lish such custom so that it would prevent the hirer from being the reputed 
owner of the property, it must be proved to have existed so long, and to have 
been so extensively acted upon, that the ordinary creditors of the hirer in his 
trade may be reasonably presumed to have known it. As to what evidence is 


sufficient for this purpose, see Ex parte Powell. In re Matthews, 1 Ch. D. 
501. 


See Broker, 2. 
Cy-pris.— See CHARITABLE GIFT. 


DAMAGES. 

The defendant sold a cow to the plaintiff, who was a farmer, with warranty 
that it was free from foot-and-mouth disease. The cow had the disease, and 
communicated it to other cows belonging to the plaintiff. The judge instructed 
the jury, that if they found that the defendant knew that the plaintiff was a 
farmer, and would in the ordinary course of his business place the cow with 
other cows, then they might assess damages for the loss of the other cows. 
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The jury found damages covering the loss of all the cows. Held, that the 
above instruction was correct. — Smith v. Green, 1 C. P. D. 92. 
See 1; DEFAMATION; INTEREST. 


DANGER OF THE SEAs. . 

Bills of lading were signed for due delivery of the cargo at the port of dis- 
charge, the dangers of the seas and fire only excepted. During the voyage, 
some of the crew bored holes in the sides of the vessel, through which the 
water entered, and damaged the cargo. Held, that the said barratrous act of 
the crew did not fall within the exception in the bills of lading. — The Chasca, 
L. R. 4 Ad. and Ec. 446, 


DEFAMATION. 

The plaintiff brought an action against the defendant for falsely and ma- 
liciously imputing adultery to the plaintiff’s wife, who assisted the plaintiff in 
his business, with one A. upon the plaintiff’s premises, whereby the plaintiff 
was injured in his business as a grocer and draper. Evidence was offered that 
the plaintiff's business had fallen off since the words were spoken; but no 
evidence was offered that any particular persons had ceased to deal with the 
plaintiff. Held, that the action was maintainable, and that damage was suf- 
ficiently shown. — Riding v. Smith, 1 Ex. D. 91. 


DemvuRRAGE. — See CHARTERPARTY, 1. 
Descriptio Person. — See Company, 6; GENTLEMAN. 
Devit, PERSONALITY OF THE. — See CuurcH OF ENGLAND. 


DEVISE. 


1. A testator, who was mortgagee of certain real estate, and entitled to one 
moiety of the equity of redemption, devised ‘‘ all his property real and per- 
sonal ’’ upon trust, first, to pay all his debts, funeral and testamentary expenses; 
secondly, upon certain trusts for his wife and children, with power in the 
trustees to sell or mortgage any part of his estate real or personal. There was 
no express devise of trust or mortgaged estates. Held, that the legal estate in 
the mortgaged premises did not pass under the will. — In re Packman § Moss, 
1Ch. D. 214. 

2. Devise to A. for life, and from and after his decease unto his eldest son 
if he shall have arrived at the age of twenty-one years, or so soon as he shall 
arrive at that age; and, in default of his having a son, over. A. died leaving 
ason, who was aminor. Held, that A.’s son took a vested estate in fee, liable 
to be divested in the event of his death under the age of twenty-one; and that 
there was an executory devise to A. in tail if A. should die under twenty-one. — 
Andrew v. Andrew, 1 Ch. D. 410. 

3. Devise to A. for life, and in the event of his leaving a lawful son born 
or to be born in due time after his decease, who should live to attain the age 
of twenty-one years, then to such son and his heirs if he shall live to attain 
the age of twenty-one years; but in case A. should die without leaving a son 
who should attain twenty-one, then over. A. died leaving an infant son. 
Held, that A.’s son took a vested estate in fee, subject to be divested in the 
event of his dying under twenty-one. — Muskett y. Eaton, 1 Ch. D. 435. 


696 DIGEST OF THE ENGLISH LAW REPORTS. 


4. A testator gave real and personal estate in trust to convert and invest 
and pay the interest to his wife so long as she should continue unmarried; and, 
after her death or marriage, in trust to pay the interest to his son for life, and 
afterwards to his lawful issue. At the death of the son, there were living 
three of his children and one grandchild. One of the children, a daughter, 
married ten days after her father’s death, and had a child six months after her 
marriage. Held, that the fund must be divided among the three children and 
grandchild as joint-tenants. The child subsequently born, although en ventre 
sa mere, and alive at the death of the tenant for life, and legitimate when 
born, was not legitimate at the period of distribution, and not entitled to 
share in the fund. — Jn re Corlass, 1 Ch. D. 460. 

5. Devise of real and personal estate to a trustee, with directions that he 
should pay the testator’s debts ‘‘ out of my rents and profits,’’ and divide the 
remainder of the rents and profits equally between the testator’s uncles during 
their lives, and, after their decease, in trust for their children; if no children, 
the income to C. for life, remainder to his children; if C. died childless, then 
‘*T give the whole of my real and personal estate to H., his heirs and assigns 
for ever.’? The personal estate was insufficient to pay the debts. Held, that 
the testator’s debts were charged upon the corpus of the estate. The uncles 
desired to sell the real estate; while C. desired to mortgage it, to raise money 
to pay said debts. The court declared that the wishes of those who came first 
in order of taking ought first to receive the attention of the court, and ordered 
the real estate to be sold, giving C. liberty to bid. — Metcalfe v. Hutchinson, 
1 Ch. D. 591. 

6. A testator devised his real and bequeathed his personal estate to 
trustees in trust to sell and to dispose of the moneys arising therefrom, after 
payment of debts and certain legacies, according to the trusts ‘‘ hereinafter 
declared concerning the same;’’ and he gave his trustees power to postpone 
sale of his estate, and to let unsold real estate; but he declared, that, from the 
time of his decease, his unsold real and personal estate should be subject to the 
trusts afterward declared concerning said moneys, and that the rents should 
be deemed annual income, and that the real estate should be transmissible as 
personal estate, and be considered as converted in equity. The testator then 
directed his trustees to stand possessed of said moneys upon trust to raise an 
annuity, subject to which he directed them to stand possessed of his ‘+ residuary 
personal estate ’’ in trust as to one moiety for his son, and as to the other for 
his daughter. Held, that the proceeds of the sale of the real estate were in- 
cluded in the directions in the will as to the ultimate trusts of the residuary 
personal estate. — Court vy. Buckland, 1 Ch. D. 605. 

7. Upon certain contingencies which took place, a testator devised his real 
estate to trustees in trust to keep in repair, accumulate surplus rents and profits, 
and invest in real estate until the expiration of twenty-one years from the tes- 
tator’s death, but in no event to exceed such term, and then in trust for the 
second and other younger sons of A. successively in tail male; failing such 
issue, in trust for the first and other sons of B. successively in tail male; fail- 
ing such issue, limitations over followed to the issue of certain persons; and 
failing such issue, to the persons who, under the Statute of Distributions, should 
then be his next of kin. The testator directed his personal property to be held 
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upon the trusts declared of his real estate. At the expiration of the twenty- 
one years, A. and B. each had one son only. The son of B. filed a bill pray- 
ing a declaration that he was absolutely entitled as tenant in tail male in 
possession of the real estate, and was absolutely entitled to the personal estate. 
Held, that, until it should be ascertained whether A. would have a second son, 
the rents and income of the real and personal estate were undisposed of; and 
that in the mean time the testator’s heirs-at-law were entitled to the rents, and 
his next of kin to the income. — Wade-Gery v. Handley, 1 Ch. D. 653. 

8. A testator gave all his property, by his will, to his niece 8. for life, re- 
mainder to her husband for life, remainder ‘ to be equally divided among the 
children of the above-named ’’ S. and her husband, “either by the proceeds 
from sale of the properties or otherwise. S. had eight children living at the 
death of the testator, of whom two were attesting witnesses of the will, and 
thereby forfeited the shares they would have received under the will. J/e/d, 
that the devise was to a class who would take in undivided shares the whole 
property devised, and that, therefore, the six children would take said property, 
and the forfeited shares would not pass to the testator’s heir-at-law. — Fell v. 
Biddolph, L. R. 10 C. P. 701. 

See Conpition, 1; ELection, 1; Executrors AND ADMINISTRATORS; 
ILLEGITIMATE CHILDREN; LEGACY; WILL, 3. 


Director. — See Company, 7. 
Discovery. — See 1x Equity; Documents, INSPECTION OF. 
Distrispution. — See Lecacy, 2. 


Divorce. 


1. By a marriage settlement, property in which the wife and her father 
were interested was settled in trust during the joint lives of the husband and 
wife, for the wife for her separate use, and after her decease for the husband 
for life, with remainder as to one moiety to the children of the marriage, and 
as to the other moiety upon such trusts as the husband and wife should appoint; 
and, in default of such appointment, as the wife, if she survived her husband, 

* should appoint; and in default of such appointment, upon the trusts of the first 
moiety. In default of children, who should acquire a vested interest in the 
trust premises, the same were to be held in trust for the wife absolutely, if she 
survived her husband; but if she died in his lifetime, then as she should by will 
appoint; and in default of such appointment, in trust for the wife's father. The 
wife obtained a divorce from the husband by reason of his adultery. There 
were no children living. Held, that the husband's interest in the trust-property 
was not forfeited either by the common law or by statute. — Fitzgerald v. Chap- 
man, 1 Ch. D. 563. 

2. A wife filed a petition for dissolution of marriage; and the husband ap- 
peared under protest, alleging that the court had no jurisdiction. The wife 
prayed alimony. The court allotted alimony pending the determination of the 
question of jurisdiction. — Ronalds v. Ronalds, L. R. 3 P. and D. 259. 


Documents, INSPECTION OF. 


1. A suit and cross-suit were instituted between the owners of the vessel 
B. and the vessel H.; the question being, which of the two vessels was to blame 
VOL. xX. 45 
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for acollision. The suits were ended by agreement, and an average statement 
made on the basis of the agreement. Subsequently an action was brought 
against the owners of the B. by consignees of goods on the B., and a motion 
made by the plaintiffs for inspection of said agreement and average statement. 
Inspection ordered. This order was affirmed on appeal, upon an affidavit that 
said suit in the Admiralty Court was on behalf of the owners of cargo as well 
as owners of the vessel B. — Hutchinson v. Glover, 1 Q. B. D. 138. 

2. The defendant purchased wood of the K. Company, and, before he re- 
ceived it, agreed to sell the same wood to the plaintiff. The plaintiff declined 
to receive the wood sent him, on the ground that it was not according to con- 
tract; and he brought an action for breach of contract. The defendant received 
two letters from the plaintiff’s attorneys relating to the claim, and sent them to 
the K. Company, requesting information respecting the claim. Correspondence 
by letter ensued, which resulted in the defendant receiving compensation from 
the K. Company. Held, that the plaintiff was entitled to inspection of the 
letters between the defendant and the K. Company. — English v. Tottie, 
1 Q. B. D. 141. 


DomiciLte. — See PEER oF ENGLAND. 


A statute imposed a penalty for exposing certain animals for sale in any 
place except the seller’s ‘* dwelling-place or shop.’”? The appellant offered for 
sale animals in a certain yard and sheds, the entrance to which from the street 
was through double-doors. After passing through the doors, there was a place 
about thirty feet by twenty, covered in by beams and flooring. The appellant 
lived in a small house supported by pillars on either side of this place, the floor 
of his house forming the ceiling of this under-space. The yard then extended 
farther without a ceiling to the length of about a hundred and fifty-eight 
feet from the street-doors, and this part was fitted with said sheds for the ac- 
commodation of cattle. In order to enter the yard and sheds, the appellant 
descended stairs from his dwelling-house into the covered space, and thence 
passed into the open yard and sheds. Held, that said yard and sheds were not” 
the dwelling-place or shop of the appellant. — McHole y. Davies, 1 Q. B. D. 59. 


EASEMENT. — See Way. 


EJECTMENT. 


A breach of a covenant to repair was committed by a lessee after an assign- - 
ment of the reversion. Held, that the assignee could maintain ejectment, 
although he had given the lessee no notice of the assignment. — Scaltock v. 
Harston, 1 C. P. D. 106. 


ELECTION. 

1. .A testator devised a house to A., B., and C., in trust to sell and convert 
it into money, the purchase-money to be considered part of the testator’s per- 
sonal estate. He then gave certain legacies, and bequeathed the remainder of 
his estate, real and personal, to A., B.,and C. Said devisees left two legacies 
unpaid, ani did not sell the house, but remained in possession of it for fifty 
years. . died, and her representative filed a bill for administration of the 
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personal estate and execution of the trusts of said testator’s will. The object 
of the bill was to obtain possession of C.’s share in the house, on the ground 
that it was, in equity, personal estate. Held, that A., B., and C. had elected to 
hold the house as real estate. The fact that said legacies were unpaid made 
no difference, as the legatees had no direct charge on the house other than that 
on the whole of the testator’s estate, and therefore had no interest as to whether 
A., B., and C. took the house as real or personal estate, and must be held to 
have acquiesced in the house being held as real estate. — Mutton v. Bigg, 
1 Ch. D. 385. 

2. By indenture made in 1850 between a husband and wife of the first 
part, the wife’s father of the second part, and four trustees of the third part, 
reciting that upon the treaty for the marriage it was agreed that certain stock 
belonging to the husband, and a reversionary interest belonging to the wife, 
should be settled upon the trusts thereinafter mentioned, and that the wife’s 
father had agreed to transfer certain shares to said trustees to be settled upon 
the trusts thereinafter mentioned, it was declared that said trustees should 
pay the income of the husband’s stocks to him for life, and after his decease 
to his wife for life; and should pay during the joint lives of said husband and 
wife one moiety of the income of said shares to the husband, and the other 
moiety to the wife for her separate use; and, after the decease of either, should 
pay the whole income to the survivor for life; and, after the decease of the sur- 
vivor, should hold all of the above funds upon trusts for the children of the 
marriage. And it was lastly witnessed, that, in pursuance of said agreement, 
the wife, with the privity of her husband, assigned her said reversionary inter- 
est to said trustees to hold upon the same trusts as said shares. In 1865 the 


marriage was dissolved. In 1871 the said reversionary interest came into 
possession. Held, that the wife must elect between the benefits under the 
settlement and her right to said reversion. An order was made directing how 
the accounts under the election should be taken. — Codrington v. Codrington, 
L. R. 7 H. L. 854; 8. c. nom. Codrington vy. Lindsay, L. R. 8 Ch. 578; 8 Am. 
Law Rev. 293. 


Entart. — See SETTLEMENT, 4. 

EquITABLE ASSIGNMENT. — See BANKRUPTCY, 7. 
Equity. — See 1n Equity; Covenant; Lease, 1, 2; Speciric 
PERFORMANCE. 

Estate See Devise, 2. 


EvIvENceE. 


In 1874 the question arose as to whether A. and B. had been married in 
1773. In 1800 a son wrote to his maternal uncle, ‘‘ What I want to do is to 
establish my legitimacy,’’ &e. The uncle was then in possession of an estate 
which had been devised to B. for life, with remainder to her children lawfully 
begotten, and, in default of such issue, to said uncle. The uncle also wrote to 
a brother of A., stating that he could not give up the estate in question, as it 
was entailed on his children. If said son was illegitimate, said brother of A. 
would have taken a title which would otherwise have belonged to the son. 
Held, that declarations of members of the two families of A. and B., made 
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after 1800 and bearing on the question of the marriage, were inadmissible. — 
Frederick vy. Attorney-General, L. R. 3 P. and D. 270. 


See DeraMATION; ForeiGN Law; GaminG; ILLEGITIMATE CHILDREN, 


EXECUTORS AND ADMINISTRATORS. 


1. A testator devised his property to trustees, directing them to convert it 
into money, and pay his debts and funeral-expenses therefrom, and pay the 
balance over to certain other trustees. He also directed that each executor 
should only be accountable for his own intromissions. Held, that said trustees 
were the executors of the will according to its tenor. — Jn the Goods of Adam- 
son, L. R. 3 P. and D. 253. 

2. A testator made the following provisions in his will: ‘‘ I appoint G., if 
he shall survive me, executor and trustee. I give the following legacies and 
annuities: namely, to G. and B. the sum of £1,000 apiece; to my great-nephew, 
£2,000; to my wife, £100; to my son and my daughter, £100 apiece.’’ He 
then gave different legacies and annuities to his wife, son, daughter, and 
sister. He then gave all his real estate and the residue of his personal estate 
to ‘‘ the said G. for all my estate and interest therein respectively, if he shall 
be alive at my decease; but if he shall die in my lifetime, then I give my said 
real estate and residuary personal estate unto the said B. for all my estate and 
interest therein respectively.’? He empowered his trustee to invest his per- 
sonal estate, and to continue subsisting investments without liability for loss, 
and to employ accountants and receivers; and he appointed him guardian of 
his children. G. survived the testator. Held (Lord CueLmsrorp dissenting), 
that G. was entitled to the real and residuary personal estate beneficially, and 
not subject to trusts. — Williams v. Arkle, L. R. 7 H. L. 606. 

See ApMINISTRATION Suit; InsuRANCE, 3; MARSHALLING ASSETS; 
3. 

Executory Devise. — See Devise, 2. 


Foreicn Law. 

_ Where evidence was required in England to show the powers and position 
in Italy of a curator of the dormant inheritance of a testator, it was held that 
the affidavit of a person in England, who described himself as a certified 
special pleader and as familiar with the Italian law, was insufficient. — In the 
Goods of Bonelli, 1 P. D. 69. 

See Lex Fort. 
ForreiturE. — See 1. 
Fraup. — See Bankruptcy, 1, 10; VoLunraAry SETTLEMENT. 
Fraups, Statute or. — See Company, 10; W111, 4. 


FREIGHT. 

By charterparty, freight was payable upon coal delivered at the port of 
destination. The vessel carrying the coal met with bad weather, and put in 
at an intermediate port, where the master was obliged to sell part of the coal 
to defray the expense of repairs. An average statement was made up, under 
which the shipper received the net proceeds of the coal sold, but the ship-owner 
was not allowed freight on such coal. The coal sold as aforesaid brought a 
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much higher price than it would have brought if sold at the port of destina- 
tion. Held, that the ship-owner was not entitled to pro rata freight. — Hopper 
y. Burness, 1 C. P. D. 137. 

Furniture Lease. — See Custom. 


GAMING. 


Information against a landlady for “ suffering ’? gambling to be carried on 
on her premises. It appeared in evidence that three persons were occupying 
a private room, and that, at about eleven o’clock in the evening, the landlady 
went into the room and asked if any refreshments were required before closing. 
No card-playing was then going on, and the landlady saw no cards. The land- 
lady then told the hall porter that she was going to bed; and she closed the 
bar, and retired. The hall porter then closed the house, and retired to his own 
chair in a parlor at the extreme end of the house. He knew of no gambling 
going on in the said private room. The above three persons were discovered 
playing cards between one and two o’clock in the morning by the police. On 
these facts the landlady was convicted. Held, that the landlady was respon- 
sible if the hall porter, whom she left in charge of the house, connived at the 
gaming; and that it might be inferred from the evidence that the hall porter 
purposely kept out of the way, and so connived at the gaming. Conviction 
sustained. — Redgate v. Haynes, 1 Q. B. D. 89. 


GENTLEMAN. 


A man who had, on a few occasions, collected debts and written letters for 
other persons, and had on four occasions drawn bills of sale, but had no regu- 


‘ 


lar occupation, and subsisted on an allowance from his mother, was held to be 
properly described as ‘‘ gentleman.’’ — Smith v. Cheese, 1 C. P. D. 60. 


Hotcurot. — See APPOINTMENT. 
HvussBanp AND WIFE. — See Bankruptcy, 4. 


ILLEGITIMATE CHILDREN. 


1. A testator gave a fund to trustees in trust to pay the income to “‘ my 
daughter A., wife of J. H., for her separate use for life,’ and to divide the 
principal between ‘‘ all the children of my daughter A., as and when they shall 
respectively attain the ages of twenty-one years in equal shares.’? For some 
time previously to the testator’s death, and at the dates of the will and his death, 
J. H. and the daughter A. were living together as man and wife at B., where the 
testator resided; but they were not married until five years after the testator’s 
death. One child of A. was born before the testator’s will, two after his will, 
but before the marriage, and one after the marriage. They were all baptized, 
and described as the children of A. and J. H. A. died. Held, that the legiti- 
mate child was entitled to the whole fund. — Jn re Ayles’ Trusts, 1 Ch. D. 282. 

2. Bequest in trust for ‘‘ all and every my daughters, in equal shares, who 
shall attain the age of twenty-one years or marry.’? The testator died, leav- 
ing his wife and three daughters, all minors, by her, but born before his mar- 
riage; and he had always acknowledged the daughters as his children. He 
left no legitimate children. Held, that, as the testator left no daughters in the 
legal sense, parol evidence of the surrounding circumstances was admissible, 
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and that said three children were entitled to the bequest. — Laker v. Hordern, 
1 Ch. D. 644. 
See Devise, 4. 


InporseR. — See AND NOTEs. 


InyuNncTION. — See COVENANT. 


InsPEcTION OF DocumENTs. — See DocuMENTS, INSPECTION OF. 


INSURANCE. 


1. The plaintiff insured “ goods” for a voyage, and effected reinsurance 
on the same terms without stating that he was reinsuring. It was proved to 
be the invariable practice to disclose the fact that a policy was for reinsurance; 
but the jury found that there was no concealment of any fact material to the 
risk. Held, that the plaintiff was entitled to recover upon his policy of rein- 
surance. — Mackenzie v. Whitworth, 1 Ex. D. 36; s. c. L. R. 10 Ex. 142; 10 
Am. Law Rev. 116. 

2. A vessel was insured on a voyage from Liverpool to Baltimore and 
United Kingdom. The insurers reinsured on the same terms; but, subse- 
quently hearing that the vessel had sailed from Baltimore for Antwerp, they 
obtained from the reinsurers, on Jan. 2, 1873, for an additional premium, an 
indorsement on the policy of reinsurance, ‘‘ It is hereby agreed to allow the 
vessel to go to Antwerp.”? Both insurers and reinsurers believed the vessel 
to be then at sea; but she had in fact arrived at Antwerp on Jan. 1, 1873. 
On Jan. 3, while the vessel was in the outer dock, and before her arrival at 
the inner dock, the usual place of discharge at Antwerp, she was ordered to and 
sailed for Leith, and, on the voyage thither, was lost. Held, that, under the policy 
and memorandum, the vessel had no right to go first to Antwerp, and thence to 
the United Kingdom; and that the insurers were not entitled to recover the 
additional premium, as, when the memorandum was made, the voyage was not 
at an end. — Stone v. Marine Insurance Company, Ocean Limited, of Gothenburg, 
1 Ex. D. 81. 

3. C. effected insurance on the life of his son in which he had no insurable 
interest. The son died, and C. was appointed administrator, and the insurance- 
money was paid to him. Held, that, although the insurance company was not 
obliged to pay the money, C. was entitled to retain it as against his son’s 
estate. — Worthington v. Curtis, 1 Ch. D. 419. 

4. The plaintiffs insured against perils of the sea a vessel then in London, 
upon a time policy, and she was lost at sea before the expiration of the policy. 
The jury could not agree whether the ship was unseaworthy when she left 
London, or whether unseaworthiness was the cause of her loss; but they found, 
that, if unseaworthy when she started from London, the plaintiffs did not 
know of it. A verdict was directed for the plaintiffs, and a rule for a new 
trial discharged by the Queen’s Bench. Held (by CLeassy and Pottockr, 
BB., CoLerince, C. J., and Grove, J.,— Brett, J., and AMpHLETT, B., 
dissenting), that there must be a new trial. — Dudgeon vy. Pembroke, 1 Q. B. 
D. 96; s. c. L. R. 9 Q. B. 581; 9 Am. Law Rev. 479. 

See Company, 3-5. 
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INTEREST. 


By statute, the owners of a ship are not to be liable in respect of loss of 
merchandise to an aggregate amount exceeding £8 for each ton of the ship’s 
tonnage. A vessel lost a cargo of maize owing to a collision, and damages 
were found to the extent of £8 per ton. Interest was allowed on this amount 
from the date of the collision. — Smith v. Kirby, 1 Q. B. D. 181. 


Joint-Tenancy. — See Devise, 8. 


JuDGE, DisQUALIFICATION OF. 


A local board of health entered into an agreement with H. for his receiving 
sewage on to his farm, and subsequently instituted proceedings against him for 
breach of agreement. A summons was taken out against H. for diverting the 
sewage from his farm into a watercourse. At the hearing of this case, one 
M., a member of said local board, sat as one of four justices, and H. was con- 
victed and fined. M. filed an affidavit that he exercised no influence on the 
proceedings at the hearing, except to recommend a mitigation of fine after the 
other three justices had resolved to convict. Held, that M. was subject to a 
bias, and ought not to have sat in the case. Conviction quashed on certiorari. — 
Queen v. Meyer, 1 Q. B. D. 173. 


JURISDICTION. —See Contract, 2; Divorce, 2. 
LANDLORD AND TENANT. — See EJECTMENT. 
Lapse. — See APPOINTMENT. 


LEASE. 


1. A lessee covenanted to make certain repairs upon six months’ notice. 
Notice was duly given Oct. 22, 1874; and the lessee’s sub-lessees replied, 
_asking if the lessor would purchase the short leasehold interest remaining. 
The lessor replied, asking the price; and the sub-lessees answered, stating 
their price. On Dec. 31, 1874, the lessor replied, that, having regard to the 
condition of the leased premises, the price was too high; and he asked a recon- 
sideration of the question of price, and stated that he should be glad to receive 
a modified proposal. In January, 1875, the lessor wrote to the sub-lessees, ask- 
ing for the ground-rent, and requesting the address of the lessee. On Jan. 7 
the sub-lessees replied, sending the lessor’s address. On April 13, 1875, the 
lessor wrote to the lessee, informing him that the time for completion of said 
repairs would expire April 21, 1875. The repairs were completed about the 
middle of June, 1875. The lessor began an action of ejectment against the 
sub-lessees on April 28, 1875. Held (reversing the decision of the Common 
Pleas Division), that the negotiations were not ended by the letter of Dee. 31, 
1874, and that the lessor had justified the sub-lessees’ belief that the notice 
would not be insisted upon, and that the lessor would be restrained from en- 
forcing a forfeiture. — Hughes v. Metropolitan Railway Co., 1 C. P. D. 120. 

2. Declaration that by lease M. “let ”’ to the defendant certain coal-mines and 
seams of coal under certain lands, and that M. had no title, and that he knew, 
and the defendant did not know, that he had no title to a large portion of the 
demised premises. There was no express allegation of fraud. Demurrer. 
Held, that the word “ let’ implied a covenant that the lessor had a good title, 
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and that the lessee should have quiet enjoyment; and that the lessee might 
elect to keep the part of the leased premises to which he had a good title, and 
sue for damages for breach of said implied covenants. Also that, upon the 
alleged facts, a court of equity would have set aside the lease. See Judicature 
Act, 1873 (36 and 37 Vict. c. 66), ss. 24, 34. — Mostyn vy. West Mostyn Coal 
and Iron Co., 1 C. P. D. 145. 

See Speciric PERFORMANCE. 


LeGacy. 

1. A testatrix bequeathed her personal property to her husband for life, 
and after his decease to be divided amongst her five children, share and share 
alike; and if any of her children should die without issue, then that chiid’s 
share should be divided among the children then living; but if any child should 
die leaving issue, then that child should take its parent’s share. The husband 
and the five children survived the testatrix, and the children survived the ten- 
ant for life. eld, that each child was ‘absolutely entitled to a fifth of the 
property on the death of the tenant for life. — Olivant v. Wright, 1 Ch. D. 346; 
s. c. L. R. 20 Eq. 220. 

2. A testatrix bequeathed one moiety of her property in trust to pay the in- 
come to her daughter A. for life, and the other moiety in trust to pay the income 
to her daughter B. for life; and she directed her trustees to stand possessed of 
one moiety of her estate immediately after the death of A., and of the other 
moiety after the death of B., in trust to pay, transfer, and assign the same unto 
and amongst all and every the child and children of A. living at the time of 
A.’s decease, and the issue then living of any child or children of A. who should 
have died in A.’s lifetime, and all and every the child and children of B. 
living at the time of B.’s decease, and the issue then living of any child or 
children of B. who should have died in B.’s lifetime, to be equally divided 
between them; and if there should be but one such child, and no issue of any 
deceased child, or no such child, and only one grandchild, or such other issue, 
then the whole to such one child, grandchild, or other issue; the issue of any 
deceased child to take the same and no greater share than his, her, or their 
parent or parents would have been entitled to if living. A. died leaving ten 
children and one grandchild, the issue of a deceased child; and B. died leaving 
two children and six grandchildren, the issue of a deceased child. It was — 
contended, that, upon the death of A., one moiety of the property became divisi- 
ble between A.’s children and grandchild; and that, upon the death of B., the 
other moiety became divisible between her children. Held, that the entire 
property was divisible upon the death of the survivor of A. and B., and must 
be divided into fourteen parts, A.’s grandchild taking one-fourteenth, and 
B.’s six grandchildren taking one-fourteenth, as a class. — Swabey v. Goldie, 
1 Ch. D. 380. 

See CHARITABLE Bequest; ConpiTI0ON, 1; Devise; Execurors Ap- 
MINISTRATORS; ILLEGITIMATE CHILDREN; MARSHALLING Assets; WILL, 4. 


Letter. — See Contract, 2; Limitations, STATUTE OF. 


Lex Fort. 
A pier at Marbella in Spain belonging to an English company was injured 
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by an English steamship. By the law of Spain, in such cases the master and 
mariners of the ship, and not the ship or her owners, are liable in damages. 
The company instituted a cause of damage in England against the steamship. 
Held, that the law of England, and not that of Spain, governed the case. — The 
M. Mozam, 1 P. D. 43. : 


Lex Loci. — See Contract, 2; Lex Fort. 
Lise. — See DEFAMATION. 


Lien. 

W. was appointed agent of a company to sell its goods, and the company 
was to be at liberty to draw bills upon W. for such a reasonable amount as 
was represented by the goods on W.’s premises. Should W. not have sufficient 
funds in hand to meet the bills, the company undertook to remit the amount to 
make up such deficiency. The company drew bills on W., which he accepted. 
Before the bills became due, the company filed a petition to wind up. Held, 
that W. had a lien on the goods in his possession for the amount of said bills. — 
In re Pavy’s Patent Felted Fabrice Co., 1 Ch. D. 631. 


Lire InTEREsT. — See APPOINTMENT; DEvIsE, 2. 


Lritations, STATUTE OF. 

To an action for work done the defendant pleaded the statute of limita- 
tions. The plaintiff, to show an acknowledgment of the debt, put in evidence 
the two following letters written to the plaintiff within six years before action 
begun: ‘I shall be obliged to you to send in your account, made up to Christ- 
mas last. I shall have much work to be done this spring, but cannot give 
further orders until this be done. §.’’ —‘‘ You have not answered my note. 
I again beg of you to send in your account, as I particularly require it in the 
course of this week. S.’’ No account was sent in. Held, that the debt was 
taken out of the statute. — Quincey v. Sharpe, 1 Ex. D. 72. 

Licuts. — See Suir. 
LuGGAGE. — See CARRIER. 
MAINTENANCE. — See CHAMPERTY. 


MAINTENANCE AND Support. — See Trust. 


MARRIAGE. 

S., who had enjoyed a champagne-supper with W. and his family, knelt on 
one knee before a daughter, took a wedding-ring from his pocket, and placed it 
on the daughter’s third finger, and said to her, ‘* Maggie, you are my wife 
before heaven, so help me, O God!”’’ and the two kissed each other. The 
daughter said, ‘‘ Oh, Major!’ and put her arms round his neck. S. and the 
daughter were then ‘‘ bedded ’’ according to an old Scotch fashion, which seems 
to consist in throwing a pillow at the parties. Cohabitation and a boy followed. 
Held, that on the above facts, and all the circumstances of the case, no marriage 
was contracted under the Scotch law. — Stewart vy. Robertson, L. R. 2 H. L. 
Sc. 494. 

MarriaGe, Restrarst or. — See Conpiti0n. 


MarriaGE SETTLEMENT. — See Exvection, 2; SETTLEMENT. 
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MARSHALLING ASSETS. 

The personal estate of a testator not specifically bequeathed was insufficient 
to pay his funeral and testamentary expenses and debts. — Held, that as be- 
tween pecuniary legatees, specific legatees, and specific devisees, the pecuniary 
legacies were the primary fund to supply the deficiency. — Tomkins v. Col- 
thurst, 1 Ch. D. 626. 

See PARTNERSHIP. 


MASTER AND SERVANT. 

The plaintiff, a licensed waterman and lighterman, was in the employ of 
the defendant, a corn-merchant and warehouseman, and owner of several 
barges. It was the plaintiff's duty to attend to the mooring and unmooring 
of barges: and there were two ways of passing from the defendant’s premises 
to the barges; viz., by going down certain stairs to the water at the end of a 
street, and thence by wherry to the barges; or by going from the defendant's 
warehouse through a doorway to the barges, the latter being the way the 
plaintiff usually adopted. The plaintiff, on leaving the defendant’s premises 
by said doorway, was injured by a sack of peas falling on him through the 
negligence of the defendant’s men. Held, that the defendant was not liable. — 
Lovell y. Howell, 1 C. P. D. 161. 


MortTGAGE. 
1. Mortgagees, being of opinion that their security would be insufficient to 
pay their debt, proved their whole claim against the mortgagor, who was in 
bankruptcy, and received a dividend under a compromise made without preju- 


dice to securities, and under which the bankrupt’s estate was relieved from 
further liability to creditors. Subsequently the mortgaged property proved 
sufficient to pay the whole of said mortgagee’s debt, and to leave a surplus. 
There were subsequent mortgagees of said mortgaged property, who claimed 
that the dividend received by the prior mortgagees should enure to their 
benefit. Held, that said dividend must be repaid to the bankrupt’s estate for 
the benefit of the general creditors. — Sawyer v. Goodwin, 1 Ch. D. 351. 

2. Gray mortgaged Blackacre to Oliver, and subsequently to other parties. 
Each mortgagee had notice of every other mortgage. Gray then mortgaged 
Whiteacre to Baker. Baker agreed with Gray to pay off Oliver’s mortgage; 
and Gray agreed to concur with Oliver in a transfer of Oliver’s mortgage to 
Baker, and to give a charge on his equity in Blackacre, subject to the said 
other mortgages upon it. Oliver’s mortgage was accordingly transferred to 
Baker, who paid to Oliver the amount due on his mortgage. Baker then filed 
a bill praying a declaration that he was entitled to consolidate his two mort- 
gages, and that the subsequent mortgagees of Blackacre were not entitled to 
be paid until both his mortgage-debts were paid. J/eld, that Baker was not 
entitled as against the subsequent mortgagees of Blackacre to consolidate his 
two mortgages. — Baker v. Gray, 1 Ch. D. 491. 

3. A testator directed that his debts should be paid, and then devised a cer- 
tain estate to J., one of his executors, subject to and chargeable with the pay- 
ment of the testator’s debts. J. mortgaged said estate to C., and used the 
mortgage money for his own purposes. C. had no notice of the purpose to 
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which J. intended to apply the mortgage-money. Held, that the mortgagee 
held the estate free from any charge for the payment of the testator’s debts. — 
Corser v. Cartwright, L. R. 7 H. L. 731; 8. c. L. R. 8 Ch. 971; 8 Am. Law 
Rev. 547. 

See Contract, 1; Covenant; Devise, 1, 5. 


NAME. 


Provision in a devise that the devisee must take the arms and name of G. 
Held, that the name of G. must be taken and used after the previous name 
of the devisee. Using it before the devisee’s surname was not a compliance 
with the condition. — D’Eyncourt v. Gregory, 1 Ch. D. 441. 


NEGLIGENCE. 

The defendant, an agistor of cattle, placed the plaintiff’s colt in a field with 
several heifers, and the colt was there killed by a bull. The bull belonged on 
land adjoining the defendant’s field, but separated from it by a narrow ditch. 
The defendant knew that the bull had been several times found on his land, 
the ditch not being sufficient to keep him out; but there was no evidence that 
the bull was of a mischievous disposition. The jury found the defendant guilty 
of negligence. Held, that the defendant was liable, although ignorant of the 
mischievous disposition of the bull. — Smith v. Cook, 1 Q. B. D. 79. 

See Master anp SERVANT; SHIP. 


Notice To Reparr. — See Lease, 1. 


PARISHIONER. 


‘“Parishioner ’’ takes in, not only inhabitants of the parish, but persons 
who are occupiers of lands, that pay the several rates and duties, though they 
are not resiant, and do not contribute to the ornaments of the church. — Ether- 
ington v. Wilson, 1 Ch. D. 160. 


PARTNERSHIP. 


By partnership articles, D. was to be a partner with A. and B. in profits, 
but not in the capital stock, and he was not required to find any capital. D.’s 
partnership was to continue for twelve years, at the expiration of which term 
his interest in the concern was to cease. If D. died during such term, his repre- 
sentatives were to receive a proportionate part of his share of the profits of the 
current half-year for the period up to his decease, to be ascertained according 
to the average of the last two preceding half-yearly stock-takings. D. died; 
after which the business was carried on by A. and B. until A.’s death, and 
then by B. alone. A creditor of the firm, in respect of a debt contracted while 
the firm consisted of A., B., and D., claimed to have the whole of B.’s estate 
applied in payment of all the creditors of A., B., and D., without regard to 
whether their debts were contracted before or after the death of D., or before 
or after the death of A. There were in existence specific assets which had 
belonged to the firm while it consisted of A., B., and D. Held, that, under the 
partnership articles, D.’s executors had a right to have the debts existing at 
D.’s death paid out of the then existing assets; that the assets then on hand, | 
and now existing in specie, must therefore be applied in payment of the cred- 
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itors of the original firm of A., B., and D.; and that, therefore, such creditorg 
could not take B.’s separate assets until his separate creditors had been paid 
in full. — parte Dear. In re White, 1 Ch. D. 514 
See Bankruptcy, 3. 
PAYMENTS, APPROPRIATION OF. — See APPROPRIATION OF PAYMENTS, 
Pecuniary LEGATEE. — See MARSHALLING ASSETS. 


oF ENGLAND. 

A peer of the British Parliament is not incapacitated from acquiring a domi- 
cile in a foreign country by reason of his duty to advise the Queen when she 
calls upon him for advice, or to attend the House of Peers whenever his attend- 
ance there is required. — Hamilton y. Dallas, 1 Ch. D. 257. 

Per Capita. — See Leaacy, 2. 
Perretuiry. — See CHarrraBLe Bequest; Speciric PERFORMANCE. 
Per Srirpes. — See Leaacy, 2. 

PeRIL OF THE Seas. — See DANGER OF THE SEAS. 
PrincipaL AND AGENT. — See Broker; ConTract, 3. 
Priority. — See PARTNERSHIP. 

Promissory Notre. — See Britis AnD Nores. 

Prospectus. — See Company, 1. 

Proviso. — See ConpiT1Ion, 1; SETTLEMENT, 2. 

ProximaTe Cause. — See CHARTERPARTY, 1. 

PuNniIsHMENT, ErerNAL. — See oF ENGLAND. 
REINSURANCE. — See INSURANCE, 1. 

REMAINDERMAN. — See Devise, 5. 

RepuGnancy. — See SETTLEMENT, 2. 

Resvuttinc Trust. — See SETTLEMENT, 1. 
REVERSIONARY INTEREST. — See APPOINTMENT; EJECTMENT. 
Ricgut or Way.— See Way. 

Sate. — See Bankruptcy, 2-4; Contract, 3; Devise, 5. 


SALVAGE. 


A steamer in the greatest danger near a port sent ashore for assistance. 
The F., a serew-steamer of 551 tons, with a crew of a master and twenty-one 
hands, and also a vessel of the English navy, were lying at said port. A 
lieutenant, two petty officers, four sailors, and twenty-one Kroomen, went on 
board the F., which, with these additions to her own crew, rescued the steamer, 
The lieutenant took the command of the F. while her services were rendered. 
The salvors agreed to accept £1,000; and the question for the court was, how 
this sum should be divided. The court awarded £400 to the owners, master, 
and crew of the F.; £200 to said lieutenant; and £400 to the captain of the 
English vessel, the four sailors, and the Kroomen. — 7'he Nile, L. R. 4 Ad. and 
Ec. 449. 


Scorcn’ Marriace. — See MARRIAGE. 
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SEAWORTHINESS. — See INSURANCE, 4. 
Security. — See Bankruptcy, 6, 9; MorTGAGE. 


SETTLEMENT. 


1. Real estate ‘was settled to such uses as A. and B. should by deed jointly 
appoint and subject thereto to the use of A. for life, remainder to the use of B. 
for life, remainder to the use of the first and other sons of B. successively in 
tail male, with remainder over. A power of sale was vested in four trustees 
exercisible at the request of A. and B., and the proceeds of any sale under this 
power were to be settled to the same uses as the property sold. A. and B., in 
exercise of their power of appointment, appointed a portion of said real estate 
to certain persons in trust for sale, and to stand possessed of the proceeds 
upon trusts to be declared in an indenture. No indenture was ever executed. 
It appeared from other evidence that the power was exercised to avoid the 
trouble and expense of calling on the trustees to sell. Held, that it sufficiently 
appeared, from the settlement and appointment by A. and B., that there was 
to be a resulting trust of the proceeds of said sale for the benefit of those who 
were to take under the settlement, and that said evidence showed that such 
was the intention of A. and B. — Biddulph v. Williams, 1 Ch. D. 203. 

2. A fund was settled by W. upon trust for his illegitimate daughter for 
life, and, in case she should die unmarried, in trust for her, her executors, ad- 
ministrators, and assigns; and it was provided that if any estate, interest, or 
benefit, should, under the trusts, powers, and provisions of the settlement, be 
undisposed of, or, in the events which should happen, should, but for this pro- 
viso, be held upon trust for the crown, or belong beneficially to the crown, 
then such estate, interest, or benefit, should be held in trust for W. for life, 
and, after his decease, in trust for W.’s wife absolutely. The daughter died 
unmarried and intestate. Held, that the daughter was absolutely entitled to 
said fund at her death; and that said proviso was consequently repugnant to 
law, and void; and that the crown was therefore entitled to the fund. — Jn re 
Wilcocks’ Settlement, L. R. 1 Ch. D. 229. 

3. By a post-nuptial settlement, reciting that D. was desirous of making 
provision for his wife and his children by her, D. settled property upon trust 
to pay the income to his wife for life, and, after her decease, in trust for all and 
every the child and children of D. by his wife begotten or to be begotten, who, 
being a son or sons, should attain twenty-one, equally to be divided among 
them and their respective executors and administrators; and, if there should 
be but one such child, the whole to be in trust for such one or only child, and 
his or her executors and administrators; and there was a provision concerning 
the application of the dividends of the presumptive share of every child ‘* to- 
wards his or her respective support, maintenance, and education, until such his 
or her respective share shall become vested, or he or she shall previously die.’’ 
D. and his wife died, leaving sons and daughters who had all attained twenty- 
one. Held, that the daughters were entitled to share in the property. — In re 
Daniel’s Settlement Trusts, 1 Ch. D. 375. 

4. By a marriage settlement, £50,000 belonging to the wife was conveyed to 
trustees to pay the income to the spouses for life, and, on the death of the sur- 
vivor, to pay over the whole to the child or children as the spouses should appoint. 
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The husband bought certain estates, and borrowed £25,000 of said trust fund 
to pay the price, securing this sum on said estates; and he afterward executed 
an entail of the estates. The spouses subsequently by deed appointed that 
the £25,000 secured as aforesaid should ** be settled on and belong to our 
eldest son and other members of our family in succession, being heirs in pos- 
session of the entailed estates.’’ Said sum was also referred to in the deed as 
the sum which ‘‘ we have allotted and apportioned, and do hereby allot and 
apportion, as the share of our eldest son, or, failing him, of the heir of entail 
succeeding to the said entailed estate.’”? The deed also contained this clause: 
“It being our desire and appointment that said trustees should, immediately 
on the death of the survivor of us, renounce and discharge said [security on 
said estate,] and disburden said lands and estates.’’ Held, that the eldest son 
was absolutely entitled to said £25,000; and that said final clause, expressing a 
desire, did not take away from the ownership created by the previous clauses, 
— McDonald v. McDonald, L. R. 2 H. L. Se. 482. 

5. A husband and wife had three children, A., B., and C. On the marriage 
of A., an estate called Sonna was settled on said husband and wife for life, 
remainder to A. for life, remainder to his sons in tail male, and in default, 
&c., to B. for life, remainder to his sons in tail male. On the marriage of B., 
an estate called Ballyeommon was settled on said husband and wife for life, 
remainder to B. for life, remainder to his sons in tail male, and in default, 
&c., to C. for life, and after C.’s death to A. for life, remainder to the second 
son of A. and the heirs male of his body, and in default to the third, fourth, 
fifth, and every other son of A., save and except an eldest son, severally and 
successively in tail male, the elder of such sons other than an eldest son to be 
preferred and take before the younger of such sons, and, in default or failure 
of such issue, over. A. had oneson. B. had no issue. C. had her life-estate 
in Ballyecommon, and died. It was contended that the phrase, ‘‘ save and 
except an eldest son,’’ was intended to apply only to the case of a son of A., 
who had younger brothers, and not to the case of A.’s having an only son. 
Held, that A.’s son was not entitled to Ballyoommon. — Tuite v. Bermingham, 
L. R. 7 H. L. 634. 

See Execrtion, 2. 


SHAREHOLDER. — See Bank; CoMPAny. 


Surp. 


A sailing vessel under way was overtaken and run down by a steamer. 
Held, that it was not the duty of the sailing vessel to exhibit a light over her 
stern. — The Earl Spencer, L. R. 4 Ad. and Ec. 431. 

See Carrier; CHARTERPARTY; COLLISION; DANGER OF THE SEAS}; 
Freigut; Insurance, 1, 2, 4; Lex Loci; SaAtvaGe. 

Snor. — See 
SLanpER. — See DEFAMATION. 
Specrat Damace. — See DEFAMATION. 
Sreciric DevisEr. — See MARSHALLING ASSETS. 
Spreciric LEGATEE. — See MARSHALLING ASSETS. 


ease 
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Speciric PERFORMANCE. 

Lease for forty years, with concurrent lease for ninety-nine years, if A., B., 
and C., or any of them, should so long live, with covenant by the lessor to put 
in another life or lives in place of said A., B., and C., should any of them die 
during said forty years. ‘The lease for forty years was void. A.-died, and 
the lessor appointed no life in his place. The lessee brought a bill for specific 
performance. Held, as the only ground for specific performance was that the 
covenant created an equitable estate at the time of execution of the lease, and 
as such estate would be for more than three lives, and therefore void by stat- 
ute, the covenant could not be enforced. Bill dismissed. — Moore v. Clench, 
1 Ch. D. 447. 


Statute. — See IntErEsT; Lease, 2; WaGer; WILL, 4. 
SratTuTe or Fraups. — See Company, 10. 
Sreamsuip. — See CarriER; COLLISION. 
Steam-Tua. — See CoLiision. 

Surety. — See Bankruptcy, 6. 

Tackinc. — See MortGaGe, 2. 

TENANT FoR Lire. — See Devisz, 5. 

TENANT 1n Common. — See Devise, 8. 

Ticket. — See CARRIER. 

Tite. — See LEAsE, 2; 3. 


TRESPASS. 


The wife of the brother of a man who had died in a fit of delirium tremens 
removed certain jewelry belonging to the deceased from the room where he 
died, and put them in a cupboard in another room for safety. The jewelry 
was stolen, and the executor of the deceased brought trespass against the brother 
and his wife. At the trial, the judge directed the jury to find for the defend- 
ants. A rule was obtained for a verdict for the plaintiff for one shilling; or 
for a new trial, if the court should be of opinion that on the above facts the 
plaintiff was entitled to a verdict. Held, that the plaintiff was entitled to 
recover as the defendants did not show that the removal was reasonably neces- 
sary for the preservation of the jewelry. Verdict for one shilling without 
costs. — Kirk v. Gregory, 1 Ex. D. 55. 


Trover. —See Broker, 1; Trespass. 


Trust. 

Trustees who are authorized to expend a certain sum in the maintenance 
and support of children may pay the expenses of education from such sum. — 
In re Breeds’ Will, 1 Ch. D. 226. 

See Company, 9; Devise, 6; Divorce, 1; Erection, 1; Executors 
AND ADMINISTRATORS, 2; SETTLEMENT, 1. 


Unseawortuiness. — See InsurRANcE, 4. 
Vestep See Devisk, 2, 3. 
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VoLuntary SETTLEMENT. 


A silk merchant assigned two policies of insurance for £1,000 each upon his 
life to trustees for the benefit of his wife, and, a year later, assigned to said 
trustees his household furniture in trust for his wife and children. The trader 
died eight months later, insolvent. At the time of the first assignment, the 
merchant was doing a business of £100,000 per annum; but an inquiry showed 
that his liabilities then exceeded his assets by £1,293, and that, at the time of 
the second assignment, they exceeded his assets by £10,726. A creditor, whose 
debt was contracted after the first but before the second assignment, filed a 
bill for a declaration that both said assignments were void. No creditor was 
before the court whose debt was contracted before the first assignment. Held, 
that both said assignments were fraudulent against the plaintiff and other 
creditors, and void. — Taylor v. Coenen, 1 Ch. D. 636. 


Voyace. — See InsuRANCE, 2. 


WaAGER. 


The plaintiff agreed with A. that if he should prove the curvature or con- 
vexity to and fro of the surface of any canal, river, or lake, by actual measure- 
ment and demonstration to the satisfaction of W., then A. was to receive the 
sums which the plaintiff and A. had deposited with W. to abide the issue. 
W. decided in favor of A.; and the plaintiff objected to his decision, and de- 
manded back his deposit. By statute, no suit shall be brought to recover any 
sum of money alleged to be won upon any wager, or which shall have been 
deposited in the hands of any person to abide the event of any wager. Held, 
that said agreement was a wager, and that the plaintiff was entitled to recover 
back his deposit from W.— Hampden v. Walsh, 1 Q. B. D. 189. 


Warver. — See Leasg, 1. 
Warranty. — See Damaces; InsuRANCE, 4. 


Way. 


A road to a farm-house, farm-lands, and a piece of woodland, had been 
used immemorially for agricultural purposes. About thirty years before the 
filing of the bill in this case, a wing was added to the farm-house and a new 
stable built, and the materials together with sand and gravel were carted over 
said road; and a few years later the farm-house was altered from a clay tene- 
ment into a brick cottage, and the materials carted over the road; the road was 
also used by persons having the right of shooting on the farm. The tenant 
of part of said farm-lands prepared to build a house on his land, and a bill 
was filed praying an injunction. Held, that the tenant had no right of way 
for carting materials for the proposed new house. — Wimbledon and Putney Com- 
mons Conservators v. Dixon, 1 Ch. D. 362. 


WILL. 


1. Certain alterations in a will bore date prior to the date of the will. 
Held, that, in the absence of further evidence, the alterations must be presumed 
to have been made after the date of the will, and must be rejected. — Jn the 
Goods of Adamson, L. R. 3 P. and D. 253. 
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2. A testator wrote his will in his own handwriting, and concluded it with 
the words, ‘* Signed, published, and declared by the said Thomas Pearn, the 
testator, as and for his last will and testament, in the presence of us,’’ &c. 
The testator, in the presence of two witnesses, said that he wrote said clause 
and the whole will, and the witnesses signed the will. There was no signature 
to the will other than that in said attestation-clause. Held, that the will was 
duly executed. — In the Goods of Pearn, 1 P. D. 70. 

3. A testator directed his residuary real estate to be sold, and the proceeds 
divided among twelve persons. The testator made a codicil, directing that 
certain real estate purchased after the date of the will should be disposed of 
as directed by the will as to said residuary estate. This codicil was attested 
by A. and B., two of said residuary devisees, after the passage of the Wills 
Act, which made void devises to attesting witnesses to wills. Subsequently 
the testator made a second codicil, which he described as a codicil to his last 
will, but which made no reference to the first codicil. Held, that the second 
codicil did not operate as a re-execution of the first codicil, and that conse- 
quently the two-twelfths of the real estate which would have gone to A. and 
B. under the first codicil, if it had been properly attested, fell into the residue, 
and must be divided between said twelve residuary devisees. — Burton v. New- 
bery, 1 Ch. D. 234. 

4. A will contained a devise of lands to ‘ Elizabeth Ely, her heirs and 
assigns for ever.’’ Through the words, ‘“ Ely, her heirs and assigns for ever,”’ a 
line had been drawn as if by a pen, and above the erased words was written 
the word ‘‘ Ely.’’ Held, that there was a revocation of a clause within 29 Car. 


2, c. 3, sect. 6; and that the devise was of an estate for life only. — Swinton v. 
Bailey, 1 Ex. D. 110. ; 

See ConpiTion, 1; CHARITABLE Bequest; Devise; Erection, 1; Ex- 
ECUTORS AND ADMINISTRATORS; ILLEGITIMATE CHILDREN; LeGacy; Mar- 
SHALLING ASSETS. 


Worps. 

About.’? —See CHARTERPARTY, 2. 

Building.’? — See CovENANT. 
Composition.’? —See BANKRUPTCY, 9. 
Dwelling-Place or Shop.’? —See 
Tet.’? —See LEASE. 
Maintenance and Support.’? —See Trust. 

Parishioner.’’ — See PARISHIONER. 

‘* Suffering.”? —See GAMING. 
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SELECTED DIGEST OF STATE REPORTS. 


[For the present number of the Digest, selections have been made from the 
following volumes of State Reports: 49 California; 1 Delaware Chancery; 53 
Georgia; 68 and 76 Illinois; 40 Iowa; 64 Maine; 113 Massachusetts; 31 Michi- 
gan; 55 New Hampshire; 60 New York; 25 Ohio State; 4 Oregon; 77 Penn- 
sylvania State; 5 South Carolina; and 37 Wisconsin: also from 22 Wallace 
(Supreme Court of the United States).] 


ABATEMENT. — See Granp Jury; Misnomer, 1, 2. 


ABORTION. 

By statute, whoever, by means of any instrument, medicine, drug, or other 
means whatever, causes a pregnant woman to miscarry, is punishable with im- 
prisonment. Held, that an assault and battery on a pregnant woman was not 
punishable under the statute, though an abortion was caused by the assault, if 
the prisoner did not intend such a result. — Slattery v. The People, 76 Ill. 217. 


Accorp AND SATISFACTION. 


Defendants were contractors for the labor of convicts in the State peniten- 
tiary. Plaintiff, a convict, while working under their orders, was injured by 
their negligence. The General Assembly, on his petition, awarded him com- 
pensation for his injuries. Held, that defendants and the State must be 
considered as joint-tortfeasors; and therefore that plaintiff, by accepting satis- 
faction from the State, was barred of his action against defendants. — Metz v. 
Soule, 240 Iowa, 236. 


Account. — See CopyriGcuHT. 


Action. 

One who lets a house, knowing and not disclosing that it is infected with 
small-pox, is liable to the tenant if the latter takes the disease. — Cesar v. 
Karniz, 60 N. Y. 229. 

See Assumpsit; Fraups, Statute or, 2; Nuisance, 1,2; SLANDER,1,2; - 
Uxtra Vires, 1; WaTERcouRSE, 1, 2. 

AcTION ON THE Master AND SERVANT, 
ADMINISTRATION. — See Executor. 


ApvVERSE PossEssi0n. 

Plaintiff purchased land on which lay some stones belonging to defendant. 
After a number of years, during which the stones were not moved or claimed 
by any one, defendant claimed title to them, which plaintiff denied; and de- 
fendant afterwards, within six years, entered and removed them. Held, that 
plaintiff acquired no title to the stones by adverse possession before the claim 
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was made, and therefore that he could recover no damages for their asporta- 
tion. — Baker Vv. Chase, 55 N. H. 61. 


AFFINITY. — See JUDGE. 


AGENT. ‘ 

A broker acting for both parties in effecting an exchange of property can 
recover compensation from neither, unless his double employment was known 
and assented to by both. — Rice v. Wood, 113 Mass. 133. 

See Atrorney, 2; Britt or LapinG, 1; Corporation, 1; Ratirica- 
TION; REPLEVIN; Sup. 


Aaistor. — See Lien. 
ALIEN. — See Granp Jury. 


ALIMONY. 


A wife obtained a decree for a divorce and for the custody of the children, 
and that the husband should pay a certain sum quarterly toward the chil- 
dren’s support until further order of the court. The husband gave a bond to 
pay the alimony, and afterwards died. Held, that his estate, and the surety 
on his bond, continued liable for the alimony. — Miller v. Miller, 64 Me. 484. 


AMENDMENT. — See INJUNCTION. 
ANIMAL. — See TENANT Common. 


ANNUITY. 

Testator gave an annuity to M. during his life, to be paid to him in per- 
son only, and to no other person for him; ‘‘ and in case he shall not for the 
space of five years apply in person for the payment of said yearly sum, after 
the same shall have become due, then I direct every such annual sum uncalled 
for to become part of my residuary estate.’”’ M. died within five years after 
the testator, never having applied for the annuity. Held, that the instalments 
which had accrued fell into the residue, and did not pass to M.’s administra- 
tor. — Stover’s Appeal, 77 Penn. St. 282. 


APPLICATION OF PayMENTS. — See RATIFICATION. 


APPORTIONMENT. 

A will directed the testator’s land to be sold, and gave ‘the yearly inter- 
est of one-half the proceeds ”’ to his daughter ‘‘ during her natural life.’’ The 
land was sold March 25, 1808; and the interest was duly paid up to March 25, 
1817, to the legatee, who died Dec. 23,1817. Held, that her administrator 
was entitled to interest up to the day of her death. — Matson vy. Walters, 
1 Del. Ch. 146. 

ArsiTRATION. — See AtrorNey, 2; Awarp; ConstiTuTIONAL Law 
(State), 3. 
AssauLt. — See AsortTion; AUTREFOIS AcQuIT, 3. 


ASSUMPSIT. 


Plaintiff agreed to buy of defendant a farm for a certain price, which was 
paid, and a conveyance made; but the conveyance did not include a parcel of 
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land which plaintiff supposed to be included in the agreement. Held, that he 
could not recover the value of that parcel in an action for money had and re- 
ceived, either on the ground of mistake or fraud, without tendering a recon- 
veyance. — Rand vy. Webber, 64 Me. 191. 

See Master AND Servant, 1; Uttra Vires, 2. 


ATTACHMENT. — See ExemMpTION; FoREIGN JUDGMENT; REMOVAL OF 
Suits, 3. 


ATTESTATION. — See REGISTRY. 


ATTORNEY. 

1. On an application to strike an attorney from the roll, the court refused 
to hear any charges against him not affecting his professional conduct. — Peo- 
ple v. Allison, 68 Il. 151. 

2. An action having been referred by order of court, the plaintiff and the 
defendant’s attorney, by a written agreement entitled and filed in the case, 
agreed that final judgment should be rendered according to the referee’s re- 
port. Held, that the defendants were bound by the agreement. — Brooks y. 
New Durham, 55 N. H. 559. 

See PARTNERSHIP. 

AvcTIoNnEER. — See Tax. 


AvurTrerois Acquit AND Convict. 

1. The prisoner was indicted and holden to bail in a superior court: after- 
wards he was indicted, tried, and convicted in an inferior court for the same 
offence. Held, that he might plead such conviction in bar of the former in- 
dictment. — Maher v. The State, 53 Ga. 448. 

2. Indictment for embezzlement of six hundred dollars. Plea, autrefois ac- 
quit, by the judgment of another court, which had jurisdiction only of offences 
against property of a value af less than fifty dollars. Held good. — Common- 
wealth vy. Bosworth, 113 Mass. 200. 

8. A conviction for disturbing the peace by fighting in a public street, in 
violation of a city ordinance, is no bar to a subsequent prosecution in the name 
of the State for the same offence as an assault and battery. — State v. Sly, 
4 Oregon, 277. 

AWARD. 

An award was made in writing, but not indented or under seal, as, by 
the terms of the submission, it should have been. Held, that it was void at 
law, and not enforceable in equity. — Raisin v. Wood, 1 Del. Ch. 57. 


Bank. — See Nationat BANK; NEGOTIABLE INSTRUMENTS. 


BankKRUPTCY. 
An adjudication of involuntary bankruptcy may be supported by proof of 
a debt amounting with interest to two hundred and fifty dollars, though the 
principal is less than that sum. — Sloan v. Lewis, 22 Wall. 150; affirming s. c. 
68 N. C. 557. 
Bastarp. — See 


Battery. — See Asportion; AuTREFOIS Acquir, 3. 


SELECTED DIGEST OF STATE REPORTS. 


Bawpy Hovse. — See Nuisance, 3. 
Bicgamy. — See MarrRIAGE. 


Bitz or Laprxe. 


1. Plaintiffs held as security for a note discounted by them the bil] of lad- 
ing of wheat which was on its way to the town. On its arrival, plaintiffs’ 
agent stored it, and, without authority, took a receipt in his own name. He 
afterwards made a verbal agreement to sell it to A., and for convenience of 
delivery, but not intending to part with the title or possession of the wheat, 
gave A. an order on the warehouseman to deliver the wheat to a carrier, which 
was done, and the carrier took away the wheat as A. directed, and gave him 
a bill of lading of it, by pledge of which A. obtained advances from defend- 
ants, who afterwards sold the wheat for their own account. Held, that the 
sale to A. was not taken out of the Statute of Frauds by the giving of the 
order on the warehouseman; that the carrier was not justified in giving a bill 
of lading, or transporting the wheat according to A.’s orders; and that de- 
fendants were liable to plaintiffs for a conversion of the wheat. — Mechanics’ 
Bank vy. Farmers’ Bank, 60 N. Y. 40. 

2. The seller of goods sent them to the purchasers by a carrier, from whom 
he took a bill of lading to himself, which he attached to a bill of exchange 
drawn on the purchasers for the price, and sold both to a third person for 
value. The purchasers afterwards received the goods, and sold them. Held, 
that they were bound to pay the bill of exchange, and could not retain the 

’ price of the goods on account of a debt due them from the seller. — Emery v. 
Irving Nat. Bank, 25 Ohio St. 360. 


Bits anp Notes. 

1. A note payable to the order of J. S. is equivalent to a note payable to 
J. S. or order; and J. S. may maintain an action on it in his own name with- 
out indorsement. — Howard v. Palmer, 64 Me. 86; Durgin v. Bartol, ib. 473. 

2. A promissory note payable ‘‘on or before’’ a day named, held negoti- 
able. — Mattison v. Marks, 31 Mich. 421. 

3. The note of a corporation, in the ordinary form of a promissory note, 
payable to order, and signed by the treasurer of the corporation, is none the 
less negotiable because the seal of the corporation is affixed. —[Central Nat.] 
Bank v. (Charlotte, Columbia, and Augusta] R. R. Co., 5S. C. 156. 

See or LapinG, 2; Demanp; ILLEGAL Contract; InTEREsT, 1, 2; 
NEGOTIABLE InstRUMENTS; PARTNERSHIP; Usury; VARIANCE. 


Bona Five Purcnaser. — See Dower, 1. 


Bonp. 

1. A man executes a bond as surety, binding himself, his heirs, executors, 
and administrators, and dies before any breach. His heirs and executors 
shall be liable for subsequent breaches. — Royal Ins. Co. v. Davies, 40 Iowa, 
469. 

2. Action against sureties on the bond of an insurance agent, conditioned 
that he should ‘ receive and forward applications for and deliver policies, and 
receive and forward premiums upon the same, within the city of D.”’ He 
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failed to remit premiums received from persons not living in D., but who had 
lived there when their insurance was made, on account of insurance effected 
by a former agent. Held, no breach of the condition. (Day and Beck, JJ., 
dissenting.) — Crapo v. Brown, 40 Iowa, 487. 
See ALImony. 
Broker. — See AGENT. 


Burpven oF Proor. 

Where a confession is offered in evidence, the burden of showing that it 
was improperly obtained is on the prisoner. — Rufer v. The State, 25 Ohio 
St. 464. 

See Carrier, 1; ConstituTIonAL Law, 2; EvipEnce, 6. 


By-Law. — See Tax. 


CARRIER. 


1. A railroad received from:a connecting railroad, for carriage, cars laden 
with hogs, which were packed so closely, that, when the cars arrived at their 
destination, some of the hogs were found to be suffocated and killed. In an 
action against the railroad by the owner of the hogs, held that the burden 
was on the defendant to show that the hogs were dead when received from the 
other railroad. — Paramore v. Western R. R. Co., 53 Ga. 383. 

2. A carrier received goods to be taken to Chicago, and there delivered to an- 
other carrier for further transportation. Held, that the first carrier continued 
liable as such while the goods were in his warehouse in Chicago awaiting the de- 
parture of the second carrier. — Illinois Central R. R. Co. v. Mitchell, 68 Ml. 471. 


3. A loss of goods by fire on board the vessel on which they are shipped, 
the fire happening by the neglect of the corporation owning the vessel, is not 
a loss incurred without the privity or knowledge of the owners of the vessel, 
under the U. S. St. 1851, c. 43, limiting the liability of ship-owners. — Hill 
Mfg. Co. v. Providence & N. Y. Steamship Co., 113 Mass. 495. 

See oF LapinG, 1; Fraups, Statute or, 2; Sup; Unrra 
Vires, 2. 


See Devise, 1; Tenant 1n Common. 
CrertiFicaTE. — See EvipENCcE, 2. 


Cuarity. 

A school owned by Papists, and in which that religion was taught, together 
with the usual rudiments, but to which all children, of whatever religion, 
were admitted without payment, held a public charity within the meaning 
of a constitutional exemption from taxation. — Gerke vy. Purcell, 25 Ohio 
St. 229. 

Carter. — See CorPorATION, 2. 


CuatTEL MortGacGE; See Lien. 


Cueat. 
1. An indictment for cheating by false pretences lies against one who rep- 
resents his horse to be sound, knowing it to be unsound, thereby inducing 
another person to exchange horses with him. — State v. Stanley, 64 Me. 157. 
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2. The prisoner, by false pretences contained in a letter sent by mail, per- 
suaded the owner of goods to deliver them to a designated common carrier in 
one county, consigned to the prisoner in another county. Held, that the 
offence of obtaining goods by false pretences was complete, and must be prose- 
cuted, in the former county. — Norris v. The State, 25 Ohio St. 217,, 


Cueck. — See RATIFICATION. 
Common. — See Devise, 1. 
Common Carrier. — See CARRIER. 
Common, TENANCY IN. — See TENANT IN CoMMON. 


ConpiTION. 

Land was conveyed to a railroad company by deed ‘‘ upon the express 
condition ’? that the company should build a station on the land, and stop one 
train there each day, and take freight and passengers regularly at such station. 
Held, that this provision was a condition, and not a covenant; and that, even if 
it could be construed a covenant, it could not be specifically enforced in equity. 
— Blanchard vy. Detroit, Lansing, § Lake Mich. R. R. Co., 31 Mich. 43. 

See Exception. 

Conression. — See BurpEN oF Proor. 


ConFLICT OF FEDERAL AND StaTE AUTHORITY. — See JURISDICTION. 


ConFLict oF Laws. 
By an ante-nuptial contract made in France, where the parties were domi- 


ciled, between a man and the woman whom he afterwards married, it was 
agreed that the survivor of them should take all the property of the other, 
except what the law gave to the children of the marriage. The husband died 
in California, leaving a will, by which nominal sums were given to the wife 
and children. Held, that his property was to be distributed according to the 
will, and that the children had no claim under the contract or the law of 
France. — In re Baubichon, 49 Cal. 18. 
See Exemption; ForeiGN JupGMENT; MarriaGe; Usury. 


CoNnsIDERATION. — See ASSUMPSIT. 


ConsTITUTIONAL Law. 


1. A State statute enacting that debts due to the inhabitants of the State 
should be preferred to all debts due to others, in the administration of the 
estates of deceased persons, held constitutional. (RipGexy, C., dissenting.) — 
Douglass v. Stephens, 1 Del. Ch. 465. 

2. By the Georgia Constitution of 1868, the defendant in any action, by 
swearing that he has reason to believe that the debt sued on was incurred in 
aid of the Rebellion, may put the burden of proof on the plaintiff to show 
that it was not so incurred. Held constitutional. (Warner, C. J., dissent- 
ing.) — Edwards v. Dixon, 53 Ga. 334. 

3. A statute imposed a penalty on any person who should have in his pos- 
session any dead game at a certain season. Held, that the statute extended to 
game killed without as well as within the State; that, so construed, it was not 
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repugnant to the Constitution of the United States, as being a regulation of 
commerce; or to the State Constitution, as being a deprivation of property 
without due process of law. — Phelps v. Racey, 60 N. Y. 10. 

See JURISDICTION. 


ConstiTuTIONAL Law (STATE). 

1. A statute abolishing a county, and annexing part of it to an adjoining 
county, provided the people of the latter should vote for such annexation, is 
not unconstitutional as a delegation of legislative power. — People v. Nally, 
49 Cal. 478. 

2. A State constitution secured the right of the people to keep and bear 
arms; ‘* but the General Assembly shall have power to prescribe the manner in 
which arms may be borne.” Held, that a statute making it penal to carry 
any deadly weapon to any court of justice, or place of election or of public wor- 
ship, was constitutional. — Hill y. The State, 53 Ga. 472. 

3. A statute providing for compulsory references in actions at law, held 
constitutional. — Copp v. Henniker, 55 N. H. 179. 

4. By the Constitution of Missouri, the General Assembly has ‘‘ no power, 
for any purpose whatever, to release the lien held by the State on any rail- 
road.’’ Held, that the General. Assembly was forbidden only to release the 
lien while the debt which it secured was in existence; and that it might be 
released when the debt was settled, though by a compromise for less than the 
full amount. (Mrtier and Davis, JJ., dissenting ;) Woodson v. Murdock, 
22 Wall. 351; affirming s. c. 2 Dill. 188. 

See Cuarity; ConstituTionaL Law, 3; Orricer, 1; Tax; Way. 


Constructive Notice. — See ReGistry. 


ConTRACT. 

1 Plaintiff agreed to make for defendant a satisfactory suit of clothes. 
Defendant returned the delivered suit as unsatisfactory. Held, that no action 
could be maintained for the price. — Brown v. Foster, 113 Mass. 136. 

2. Though a debtor be bound to seek and pay his creditor, yet if an em- 
ployer has an established place where he pays those employed, and where he 
has reason to expect they will call for their hire, mere neglect to pay elsewhere, 
without evidence of a demand and refusal, will not justify those employed in 
abandoning the contract of service. — Dockham v. Smith, 113 Mass. 320. 

3. The sale of a specific number of packages of an article at a fixed price 
per package is an entire contract ; and the purchaser cannot rescind it as to 
some packages, and affirm it as to others. — Mansfield v. Trigg, 113 Mass. 350. 

See Atrmony; Assumpsit; Bitt or Lapinc; Bonn; Conpition; Con- 
FLICT OF Laws; ConsTiITUTIONAL LAw, 2; Evipence, 4; Fraups, StTat- 
UTE OF; HusBAND AND Wire; ILLEGAL Contract; INTEREST; MASTER AND 
SERVANT, 1; PartNersuip; RatiFicaTion; RestRAINT OF TRADE; SHIP; 
Uxitra Vires; Usury. 

Conversion. — See Britt oF LApING, 1; RATIFICATION. 


Conversion (EquiTaBLe). — See Revocation. 


wii 


SELECTED DIGEST OF STATE REPORTS. 721 


Coryricut. 
An owner in common of a copyright, who has at his own expense printed, 
published, and sold the book copyrighted, is not liable, in the absence of express 


agreement, to account to the other owner for the profits. — Carter v. Bailey, 
64 Me. 458. 


1. A railroad corporation appointed one of its directors to solicit subscrip- 
tions for stock, to procure a right of way for the road, and to make a contract 
for building the road. Held, that the latter service was part of his duty as 
director, and he could recover no compensation therefor; but otherwise of the 
other services. — Cheeney v. Lafayette, Bloomington, & Mississippi Ry. Co., 
68 Ill. 570. 

2. Insurance corporations, chartered by the legislature of a State in rebel- 
lion, held to have a legal existence after the war was ended, and power to sue 
in the Court of Claims. — United States v. Home Ins. Co., 22 Wall. 99; affirm- 
ing s. c. 8 Ct. Cl. 449. 

See Brrts anp Nores, 3; DivipeNpD; ForeiGN JUDGMENT; ILLEGAL 
Contract; Uttra VireEs. 

CounTERCLAIM. — See JUDGMENT, 1. 
County. — See ConstirutionaL Law (Stare), 1. 
Court. —See Martiat Law. 


CovENANT. 
A lease of land contained a covenant that the lessee should build a house 
on the premises, and that the lessor should, at the expiration of the term, buy 
it at a valuation to be made by arbitrators. Held, that the covenant ran with 


the land, and bound the assigns of the reversion. — Frederick vy. Callahan, 
40 Iowa, 311. 


See ConpitT10on; Deep; Estoprret, 2. 


Law. — See Asortion; AuTREFoIs Acquit; BuRDEN oF Proor; 
Cueat; ConstituTionaL Law (State), 2; Granp Jury; INDICTMENT; 
INTENT; JUDGMENT, 2; JURISDICTION; MARRIAGE; NUISANCE, 3; OFFI- 
CER, 3; TRIAL. 


Crops. — See EmMBLEMENTS; WASTE. 
Dam. — See WATERCOURSE, 1. 


DAMAGES. 

1. Bill to redeem stock which had been pledged. The pledgor had sold 
the stock wrongfully, but for the full market-price at the time. Held, that 
he might be charged with its value at the time of filing the bill. — Fowle v. 
Ward, 113 Mass. 548. 

2. In awarding damages to the owner of land taken for a railroad, the ex- 
posure of his remaining land and buildings to fire from the railroad company’s 
engines may be allowed for, notwithstanding the company is liable for any fire 
so caused. — Adden v. White Mts. R. R., 55 N. H. 413. 

3. B. sent a message by defendants’ telegraph to plaintiff, asking for five 
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hundred dollars. By the negligence of defendants’ servants, the sum was 
changed to five thousand dollars; and plaintiff sent that amount to B., who 
absconded with it. Held, that defendants’ negligence was not the proximate 
cause of plaintiff’s loss, and therefore that they were not liable to him to the 
extent of his loss. — Lowery v. Western Union Tel. Co., 60 N. Y. 198. 
See Dower, 1; Interest, 2; Nursance, 1; SLANDER, 3. 
Deapty Weapons. — See ConstituTIONAL Law (State), 2. 


Deatu. — See EvipEnce, 3. 


Land bounding on a river was conveyed by deed, a clause in which pro- 
vided that the land in the hands of the grantee, his heirs or assigns, should be 
permanently chargeable with the expense of repairing a dam across the river. 
Held, a covenant running with the land. — Howard Mfg. Co. vy. Water Lot Co., 
53 Ga. 689. : 

See Estopret, 1, 2; Exception; FisHery; Misnomer, 2; Reaistry. 


DeE.LIvery. — See Britt oF 1. 


DEMAND. 
A note payable thirty days after demand was presented to the maker’s ad- 
ministrator as a claim against his estate. Held not such a demand as would 
support an action after the lapse of thirty days. — Chase v. Evoy, 49 Cal. 467. 


Deposit. — See NEGOTIABLE INSTRUMENTS. 
Deputy. — See Orricer, 1. 
Deviation. — See InsuRANCE (MARINE). 


Devise AND LEGACY. 


1. A testator bequeathed to his wife a certain number of cattle and sheep, 
and, ‘‘ during the term of her natural life, the right to graze, maintain, and 
keep the live stock hereby bequeathed to her, upon’’ the testator’s farm. Held, 
that the widow had a right of common of pasture during her life for as many 
beasts as were originally bequeathed to her, whether they were the same beasts 
or not. —Welch v. Huse, 49 Cal. 506. 

2. A testator, having provided for raising a fund by a charge or sale of land, 
gave one half of it to his three nieces, children of A., and the other to his five 
nephews, children of B., ‘or to such of them as shall be alive when the time 
of such division shall arrive.”” The land was sold accordingly; but, before the 
sale, the three children of A. all died. Held, that their share did not survive 
to the children of B. — Booth v. Ward, 1 Del. Ch. 345. 

3. A woman by her will gave legacies (1) to her husband, (2) to certain of 
her blood relations, (3) to relations of her former husband, (4) to strangers, 
and (5) to charities; and the residue to be ‘equally divided among all the 
heirs herein named.’? Held, that the first and second took the residue, to the 
exclusion of the other legatees. — Townsend v. Townsend, 25 Ohio St. 477. 

4. Testator gave to his wife the residue of his estate, both real and per- 
sonal, for her life, and disposed of the remainders in the real estate; but the 
will was silent as to further disposition of the personalty. Held, that the wife 
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took the absolute ownership of the personalty. — Davis v. Corwine, 25 Ohio 
St. 668. 

5. Testatrix devised a lot of land to A., B., and C. in fee, and directed her 
executors to sell ‘‘ all the balance ’’ of her property, and to divide the proceeds 
as provided by the will. The devise to A. was afterwards revoked, and that 
to B. lapsed. Held, that the executors had no power to sell two-thirds of the - 
lot devised. — Beeson v. Breading, 77 Penn. St. 156. 

See AnNuITY; APPORTIONMENT; TRUST. 


Director. — See Corporation, 1. 


DIivIpEND. 


1. A corporation issued preferred stock, with a guaranty that dividends 
should be paid on it of five per cent semiannually. Held, that the corpora- 
tion was not bound to pay any thing to the holders of such stock, if it had 
earned nothing. — Lockhart v. Van Alstyne, 31 Mich. 76. 

2. A certificate of stock in a railroad corporation entitled the holder to 
“preferred dividends out of the net earnings, after payment of mortgage 
interest and delayed coupons.’’ After the issue of the certificate, the cor- 
poration borrowed money, and issued bonds therefor bearing interest, and also 
hired other railroads. Held, that the holder of the certificate was not entitled 
to receive a dividend before payment of interest or rent. — St. John v. Erie 
Ry. Co., 22 Wall. 136; affirming s. c. 10 Blatchf. 271. 


Divorce. 


A libel for divorce on the ground of desertion was dismissed as not proved. 
Held, that the libellant could not afterwards maintain a libel on the ground of 
adultery, which was known to him when the former libel was brought, without 


showing cause for not alleging it then. — Bartlett v. Bartlett, 113 Mass. 312. 
See ALImony. 


Dower. 

1. Bill in equity for the assignment of dower. Held, (1) that, the claim 
being legal, and not equitable, the owner of the land could not protect himself 
by a plea that he bought it for value without notice of the plaintiff's claim; 
(2) but that he was accountable for rents and profits only from the time of his 
purchase, and not from the time of the husband’s death. — Dick v. Doughten, 
1 Del. Ch. 320. 

2. When dower is assigned out of rents and profits, there should be first 
deducted out of the gross rents the expense of reasonable repairs and taxes, 
but not that of water-rates or insurance. — Hillgartner v. Gebhart, 25 Ohio 
St. 557. 

See EmBLEMENTS; EvipENcE, 3; PARTITION. 


EASEMENT. 


No easement of light and air can be gained by prescription in Illinois. ~ 
Guest v. Reynolds, 68 Ill. 478. 


EMANCIPATION. — See REVOCATION. 
EMBEZZLEMENT. — See AUTREFOIS AcQuIT, 2. 
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EMBLEMENTS. 

A man having died seised of land, his widow remained in possession, and 
sowed crops, and afterwards brought a suit to have her dower assigned. By 
her consent in that suit the land was sold, and a share of the purchase-money 
paid to her in lieu of dower. Held, that the growing crops passed to the pur- 
chaser of the land. — Talbot v. Hill, 68 Tl. 106. 


Eminent Domain. — See MunicrpaL Corporation; Way. 
Equiry. — See Awarp; ConpITION; Exemption; MISTAKE. 
Equity PLEADING AND Practice. — See INJUNCTION. 
Error. — See JUDGMENT, 2. 


EstToppE.. 


1. Levi W. was the son of Elizabeth W., and was reputed the bastard of 
Warner L. By private act of the legislature, his name was changed to Levi 
L., and he was legitimated as the child of Warner L., who afterwards con- 
veyed land to him under his new name by deed purporting to be made in 
consideration of the grantor’s ‘‘ natural love and affection for his said child.” 
Levi L. afterwards died intestate and without issue, and the other children of 
Elizabeth W. claimed the land as his heirs. Held, that, as they could claim 
only under the deed, they were estopped by its recitals to deny that Levi L. 
was the lawful son of Warner L.; and therefore, that, as against them, the 
surviving children of Warner L. had the better right to inherit the land as 
heirs of Levi L.— Thrower vy. Wood, 53 Ga. 458. 

2. A lessee is not, by his covenant to pay rent, estopped to show, in an 
action for the rent, that the lessor’s estate ended before the rent accrued. — 
Lamson y. Clarkson, 113 Mass. 348. 

See MasTER AND SERVANT, 1; MisnomeEr, 2. 


EVIDENCE. 

1. Proof of a ceremony of marriage in a foreign country is good prima facie 
evidence of marriage, without proof of the foreign law. — Hutchins v. Kimmell, 
81 Mich. 126. 

2. The certificate of the Commissioner of Patents that diligent search has 
been made, and that it does not appear that a certain patent was ever issued, is 
not competent evidence of that fact. — Bullock vy. Wallingford, 55 N. H. 619. 

3. In an action for admeasurement of dower, the record of the probate of 
a will of the plaintiff’s husband is not competent evidence of his death. — 
Carroll v. Carroll, 60 N. Y. 121. 

4. Parol evidence is admissible to show that a writing purporting to be a 
contract was not in fact intended by the parties as such. — Grierson v. Mason, 
60 N. Y. 394. 

5. A price-current list published in a newspaper is not per se evidence of 
market-value. — Whelan v. Lynch, 60 N. Y. 469. 

6. In an action on a policy of fire insurance, the defence was that the 
property was wilfully burnt by the plaintiff. Held, that this defence might be 
established by a preponderance of evidence, and that it was not necessary to 
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prove it beyond a reasonable doubt. — Blaeser v. Milwaukee Mechanics’ Ins. 
Co., 87 Wis. 31. . 

See ATTORNEY, 1; BuRDEN oF Proor; Carrier, 1; ConstTITUTIONAL 
Law, 2; InreENT; SLANDER, 3; VARIANCE. 


EXcEprTIoN. 

Land was conveyed by deed, ‘‘ excepting from this conveyance a saw-mill, 
and land enough around said mill to carry on the lumbering-business at said 
mill, and a right of way from said mill to the road, conveyed to C. T., so long 
as said C. T. occupies said privilege with mills.’ Held, (1) that these words 
were an exception, and not a reservation, and therefore not void because made 
for the benefit of a stranger to the deed; (2) that, by them, the land under the 
mill passed to C. T.; (3) that he took a base fee, which he might convey; 
(4) that such estate was determinable only when a mill ceased to exist on the 
land, and not when C. T. ceased to occupy it. — Moulton v. Trafton, 64 Me. 218. 


Execution. — See INTERPLEADER. 


EXECUTOR AND ADMINISTRATOR. — See ALimoNy; Bonn, 1; ConstiTU- 
TIONAL Law, 1; Demanp; Devise, 5. 


EXEMPTION. 

Plaintiff and defendant were citizens of Ohio. Defendant sued plaintiff 
in West Virginia, and there attached, in the hands of a garnishee, funds of 
plaintiff which were exempt from attachment by the law of the former State, 
though not by that of the latter. On plaintiff’s application to a court in 
Ohio, defendant was enjoined from proceeding in the action. — Snook v. Snet- 
zer, 25 Ohio St. 516. 

See HomestEap. 

Extortion. — See INDICTMENT. 
Fase REPRESENTATIONS. — See CHEAT. 
Fire. — See DamaGeEs, 2. 

Fire Insurance. — See InsurANcE (Fire). 


FIsHery. 


A grant by a colonial governor, confirmed by an act of the colonial legisla- 
ture, of land described by metes and bounds, part of which was covered by an 
arm of the sea, with ‘all rivers, waters, brashes, creeks, harbors, fishing, 
hunting, and all other franchises to said tract appertaining,”’ held to pass 
to the grantees a several fishery in the arm of the sea, exclusive of all other 
persons. — Trustees of Brookhaven v. Strong, 60 N. Y. 56. 


Foreign ATTACHMENT. — See EXEMPTION; REMOVAL oF Suits, 3. * 


ForeEIGN JUDGMENT. 


An action was brought against a foreign corporation, and its real estate 
attached. - The corporation had been restrained from doing business, and 
all its property had been vested in a receiver, by decree of a court in the 
State where the corporation was established. Held, that the claim of the 
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attaching creditor should prevail over that of the receiver. — City Ins. Co, 
v. Commercial Bank, 68 Ill. 348. 


Fraup.— See Assumpsit; CHEAT. 


Fravups, STATUTES OF. 


1. A contract to make staves out of a particular lot of timber already 
cut for the purpose, the other party to take them, when made, at a certain 
price, held not within the Statute. — Crockett v. Scribner, 64 Me. 447. 

2. A verbal contract was made for the sale of goods, part of which were 
sent by a carrier to the purchaser, and lost in transitu. The purchaser after- 
wards received other goods under the contract, and paid for those which had 
been lost. Held, that the title to them was not thereby vested in him by 
relation, and therefore that the right of action against the carrier for their 
loss was in the seller. — O’ Neil v. New York Central R. R. Co., 60 N. Y. 138. 

3. Land was conveyed to plaintiff .by C. as security for a debt. He re- 
conveyed to C. upon the pledge to him by defendant of certain railroad bonds, 
which defendant promised to redeem at par within a year. Held, that defend- 
ant’s promise was original, and not collateral; and that, on his failure to 
redeem, plaintiff might foreclose and sell the bonds, and hold him personally 
liable for any deficiency. — Booth v. Eighmie, 60 N. Y. 238. 

4. Goods were delivered under a verbal contract of sale within the Statute. 
The purchaser claimed that he was entitled to receive more under the con- 
tract, which the seller denied, but afterwards agreed to make further deliveries, 
upon payment by the purchaser for what had been already delivered. Held, 
that such payment did not take the contract for future delivery out of the 
statute. — Organ v. Stewart, 60 N. Y. 413. 

5. Plaintiff sold to his partners in business his interest in the concern for 
a certain sum. Before it was paid, the other partners sold their interests to 
defendant, who verbally promised them to pay the amount due to plaintiff. 
Held, that such promise was not within the Statute. — Townsend v. Long, 
77 Penn. St. 143. 

Game. — See ConsTITUTIONAL Law, 3. 


GARNISHMENT. — See Exemption; RemMovaL oF Suits. 


GRAND JuRY. 


It is a good plea in abatement to an indictment, that one of the grand 
jury who found it was an alien. — Reich v. The State, 53 Ga. 73. 


Haseas Corpus. — See JuDGMENT, 2. 
Herr. — See Estopret, 1. 


HoMeEstTEaD. 


An unmarried man, having no persons dependent on him or living with him 
except servants, is not the ‘‘ head of a family ’’ within the meaning of home- 
stead-exemption laws. — Garaty v. Du Bose, 5 8. C. 493. 


HusBanp AND WIFE. 


An indenture whereby a husband covenants to pay to a trustee money for 
the support of his wife, made in contemplation of an immediate separation, 


YIIM 
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which takes place as intended, is not void as against public poliey. — For 
v. Davis, 113 Mass. 255. 
See ALimony; Divorce; Dower; MarriaGE; MISTAKE. 


Contract. 


A promissory note made by a corporation to its trustees, held not en- 
forceable by the payees on the ground of public policy. — Wilbur v. Lynde, 
49 Cal. 290. 

See ConstituTIONAL Law, 2; Husspanp AND Wire; RESTRAINT OF 
TraDE; Uttra ViREs. 


Income. — See APPORTIONMENT. 


INDICTMENT. 

By statute, public officers are indictable who receive any fee other than 
that authorized by law for any official service. Held, that an indictment on 
this statute must show for what particular services an unlawful fee was 
received. — State v. Packard, 4 Oregon, 157; State v. Perham, ib. 188. 

See Granp Jury; JupDGMENT, 2. 


Inporser. — See NEGOTIABLE INSTRUMENTS. 
Inrant. — See Master AND SERVANT, 1. | 


INJUNCTION. 
When a demurrer to a bill for want of equity is sustained, and leave 


given to amend the bill, an injunction cannot be granted, nor can an in- 
junction previously granted be continued, before the amendment is made. — 
Vliet v. Sherwood, 37 Wis. 165. 

See Exemption; WASTE. 


INSURANCE (FIRE). 


1. Ong partner in a firm insured goods by policy conditioned to be void 
on alienation of the property insured without consent of the insurers. Held, 
that a transfer to the firm of which the insured was a member was not a 
breach of the condition. — Cowan v. Iowa State Ins. Co., 40 Iowa, 552. 

2. The contingent interest of a railroad corporation in the property of others 
endangered by its engines will not be presumed to be covered by a policy of 
insurance in which that interest is not described in appropriate terms, when 
the corporation has property of its own to which the terms of the policy are ap- 
plicable. — Monadnock R. R. Co. vy. Manufacturers’ Ins. Co., 113 Mass. 77. 

3. A company insured “their ’’ buildings, the ownership of which was not 
otherwise stated, by policy conditioned to be void, if the assured, not being the 
sole unconditional and entire owners of the property, should fail to state that 
fact. Held, that the policy was avoided by proof that the assured had con- 
tracted to sell the property to one who had paid for it and taken possession of 
it, though he had taken no conveyance of the legal estate when the policy was 
made. — Clay F. & M. Ins. Co. v. Huron Salt and Lumber Mfg. Co, 31 
Mich. 346. 


| 


728 SELECTED: DIGEST OF STATE REPORTS. 


4. Insurance against fire for a term of five years was effected on farm- 
buildings, including a granary, and “ grain therein, or in stack.” In the 
application for the policy, the land on which the buildings stood was par- 
ticularly described. Held, that grain grown and stacked on land afterwards 
bought by the assured was covered by the policy. — Sawyer v. Dodge County 
Mut. Ins. Co., 37 Wis. 504. 

See Evipence, 6. 


InsuRANCE (LIFE). 


1. When a policy of life-insurance requires notice and proof of death to be 
given as a condition precedent to payment, notice alone is not sufficient; and 
though the insurers, on receipt of such notice, do not call for further proof, 
they do not thereby waive their right to insist on it. — O’ Reilly v. Guardian 
Mut. Ins. Co., 60 N. Y. 169. 

2. A policy of insurance was made ‘on the express conditions, which are a 
part of the contract, . . . that the statements made in the application for said 
policy are in all respects true; . . . and that, in case of the violation of the 
foregoing condition, the policy shall be null and void.’? Held, that the policy 
was avoided if any of the statements in the application were false, though made 
as to matters not material to the risk. (Ciirrorp and MiLter, JJ., dissent- 
ing.) — Jeffries v. Economical Life Ins. Co., 22 Wall. 47. 


InsuRANCE (MarRINe). 


A steamboat was insured for a voyage between two ports, with liberty to 
touch and stay at any places if thereto obliged by stress of weather or other 


unavoidable accidents. On her voyage she stopped at an intermediate port to 
repair a defect in her chimney, which existed, and was known to her owners, 
before she left the port of departure. While thus waiting for repairs, she was 
injured by a peril insured against. Held, that the insurers were not liable. — 
Audenreid v. Mercantile Mut. Ins. Co., 60 N. Y. 482. 


INTENT. 

1. Indictment on a statute against the keeper of a billiard-table for per- 
mitting an infant to play at it without consent of his parent or guardian. Held, 
that if the defendant bona fide believed, from the appearance of the infant and 
from his answers to inquiries, that he was of full age, there could be no con- 
viction. — Stern v. The State, 53 Ga. 229. 

2. A woman was indicted for burning her husband’s house, with intent to 
defraud the insurers. It appearing that she did intentionally burn the house, 
that she had no enmity to her husband, and that the house was insured, held 
that the jury might infer that she knew of such insurance, and intended to de- 
fraud the insurers. — Meister vy. The People, 31 Mich. 99. 

See ABORTION. 


INTEREST. 

1. A promissory note, secured by mortgage, bore interest at seven per cent. 
After it was overdue, the owners of the equity of redemption agreed, by indorse- 
ment on the note, to pay interest at ten per cent. Held, that this additional 
interest was not secured by the mortgage. — Spear y. Hadden, 31 Mich. 265. 
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2. Where the legal rate of interest, in the absence of special agreement, is 
six per cent, the holder of an overdue promissory note bearing interest at a 
higher rate may recover interest at such higher rate as well after as up to the 
maturity of the note. — Monnett vy. Sturges, 25 Ohio St. 384; Marietta Iron 
Works v. Lottimer, ib. 621. Contra, Burnhisel v. Firman, 22 Wall. 170. 

See AppoRTIONMENT; Bankruptcy; Usury. 


INTERPLEADER. 

A sheriff sold goods taken on execution, and, after satisfying the execution, 
had money left in his hands, which was claimed by various parties. Held, 
that he could not maintain a bill of interpleader to determine their rights; but 
that he should pay the money into court, and leave them to apply there. — 
McDonald y. Allen, 37 Wis. 108. 

See Removat or Suits, 1. 


Joist Tortreasors. — See Accord AND SATISFACTION; TENANT IN 
Common. 


JUDGE. 


A judge is not disqualified to try a cause by the fact that his wife’s sister- 
in-law is the wife of one of the parties. — Fort v. West, 53 Ga. 584. 


JUDGMENT. 


1. In an action to recover for board furnished to the defendant by the 
plaintiff, the defendant pleaded a counterclaim, and recovered judgment 
thereon. Held, that the plaintiff was barred by the judgment from recovering 
the price of the board from a third person, at whose request it was furnished. — 
Crow v. Bowlby, 68 Il. 23. 

2. The prisoner was tried on an indictment containing mgny counts, each 
charging a different misdemeanor of the same kind. After verdict of guilty 
on twelve counts, a separate sentence of fine and imprisonment, to the full ex- 
tent allowed by law for a misdemeanor of the kind charged, was imposed on 
each count. Held, (1) that the sentence for a single offence was good; (2) that 
the further sentences were in excess of the jurisdiction of the court, and void 
absolutely, and not merely erroneous; (3) that therefore the prisoner, after 
execution of one sentence, was entitled to be discharged on habeas corpus. — 
People y. Liscomb, 60 N. Y. 559. (Tweed’s Case.) ; 

See Atimony; Acquit; Divorce; Martian Law. 


JURISDICTION. 

A State legislature granted to the United States jurisdiction over certain 
land, to be occupied as a ‘‘ Home for Disabled Soldiers,’’ by a corporation 
organized under act of Congress. Held, that the State could not abdicate its 
jurisdiction except as to places the title to which was actually vested in the 
United States; and therefore that the land in question, the legal title to which 
was in the corporation, remained subject to the criminal jurisdiction of the 
State. — In re O’ Connor, 37 Wis. 379. ‘ 

See JupGMeNT, 2; MartiaL Law; Removat or Suits. 
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LANDLORD AND TENANT. 

A. agreed to pay B. certain wages for work in his mill, and to give him 
the use of a house which was part of the mill property, and had been before 
occupied by him while working in the mill. Held, that B. occupied the house 
as A.’s servant, and not as his tenant, and might therefore be expelled with- 
out notice to quit. — Kerrains vy. The People, 60 N. Y. 221. 

See Action; CovENANT; Estopre., 2; Nuisance, 3; WASTE. 


Lease. — See CovENANT; Estopret, 2. 
Leaacy. — See Devise LEGACY. 


LICENSE. 

A parol license to enter upon land at any and all times, and cut and carry 
away growing timber, must be acted upon within a reasonable time; and, if 
not acted upon within a period of more than three years, the licensor may 
revoke it; and, after such revocation, a'sale of the timber by the licensee passes 
no title as against the licensor. — Hill vy. Hill, 113 Mass. 103; Hill v. Cutting, 
ib. 107. 


Lien. 

By statute, any person to whom cattle are intrusted to be pastured has a 
lien thereon for their keep. Held, that an agistor to whom cattle had been 
intrusted by the mortgagor of them, without the knowledge or consent of the 
mortgagee, had no lien on them as against the latter. — Sargent v. Usher, 
55 N. H. 287. 

See ConstituTionaL Law (State), 4. 


Licut anp Arr. — See EASEMENT. 
Lis Penpens. — See REPLEVIN. 
Locat Option. — See ConstituTionaL Law (Strate), 1. 


MARRIAGE. 

A resident of Massachusetts, whose wife had there obtained a divorce for 
his adultery (whereby, by statute, he could not lawfully marry again without 
leave of court), was married to another woman in another State according to 
its laws, and afterwards cohabited with her in Massachusetts, the first wife 
being still alive. Held, that the marriage, being valid where contracted, was 
valid in Massachusetts, though it would have been void if contracted there; 
and therefore that the man was not indictable there for polygamy. — Common- - 
wealth vy. Lane, 113 Mass. 458. 

See Conriicr or Laws; Evipence, 1. 


Marriep Woman. — See Huspanp AND WIFE. 


Martiat Law. 

The military authorities of the United States having captured New Orleans 
in the war of the Rebellion, the general in command established a ‘ Provost 
Court.”? Held, (1) that a court having civil jurisdiction might constitution- 
ally be established in this manner by authority of the President; (2) that, in 
the absence of evidence to the contrary, the presumption was that he did 
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authorize it; (3) that, on the question whether the Provost Court had jurisdic- 
tion of a particular civil case, the judgment of the Supreme Court of Louisi- 
ana was final, and not reviewable by the United States Supreme Court. 
(Fiecp, J., dissenting.) — Mechanics’ Bank vy. Union Bank, 22 Wall. 276; 
affirming s. c. 25 La. Ann. 387. 


Master. — See Suip. 


MASTER AND SERVANT. 

1. Plaintiff brought assumpsit to recover the wages of his infant son while 
in defendant’s service. Held, that he thereby made his election to treat de- 
fendant’s employment of the infant as rightful; and therefore that he could 
not, after failing in that action, bring an action on the case against defendant 
for seducing the infant from his service. — Thompson v. Howard, 31 Mich. 309. 

2. The servant of a railway corporation, who had no authority to employ 
other servants, asked another person to help him in moving freight; and, by 
their joint negligence in doing so, a third person was injured. Held, that the 
company was not liable. —Jewell v. Grand Trunk Railway, 55 N. H. 84. 

See LANDLORD AND TENANT. 


MEAsvurRE OF DamaGes. — See DAMAGES. 
— See Watercourss, 1. 


MISNOMER. 


1. A plea in abatement of misnomer of the defendant, beginning, ‘* And 
the defendant, against whom, &c., comes and says,’’ is bad on demurrer; for 


the defendant thereby admits that he is the person sued. — Feasler v. Schriever, 
68 Ill. 322. 

2. A mortgagee, after condition broken, brought ejectment in the name by 
which he was described in the mortgage-deed, but which was not his real 
name, against one claiming under the mortgagor. Held, that the defendant 
was not estopped to plead misnomer of the plaintiff in abatement. — Pinckard 
v. Milmine, 76 Ill. 453. 

See VARIANCE. 

MISTAKE. 

A married woman whose husband had not been heard of for more than seven 
years, and was reported and believed to have been killed in battle, but was in 
fact living, sold and conveyed her land. After her husband’s death, she brought 
ejectment against the purchaser. Held, that it was not a case of mistake, 


and that equity would not relieve against the ejectment. — Ross v. Singleton, 
1 Del. Ch. 149. 


See AssUMPSIT. 
Money Hap anv Recervep. —See Assumpsit; Uttra Vires, 2. 
MortGace. — See 1; LieN; MisnomeEr, 2; ReGistry. 


Municipat Corporation. 


A city government undertook to appropriate for a public street land owned 
by the State, and occupied by a railway, also owned by the State, for car-shops 
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and other buildings. Held, that the action of the city should be restrained by 
injunction. — Mayor, §c. of Atlanta vy. Central R. R. Co., 53 Ga. 120. 
See Tax. 


Name. — See MisnoMER; VARIANCE. 


NATIONAL Bank. 

A national bank voted to increase its capital stock. The new shares were 
subscribed and paid for, and a dividend was paid on them. Held, that they 
were not taxable as shares in the hands of shareholders before the increase of 
capital had been ratified by the comptroller, as required by act of Congress. — 
Charleston v. People’s Nat. Bank, 5 8. C. 103. 


NEGLIGENCE. — See Action; Carrier, 1, 3; Damaces, 3; MASTER AND 
SERVANT, 2; NUISANCE, 2. 


NEGOTIABLE INSTRUMENTS. 


A certificate of deposit in the usual form, payable to the depositor’s order, 


is negotiable, and the indorser of it is liable as on a note. — Pardee v. Fish, 
60 N. Y. 265. 


See anp Nortes. 


New Triat.— See Removat or Suits, 2. 
Notice. — See Recistry. 
Notice to Quir.— See LANDLORD AND TENANT. 


NUISANCE. 


1. The owner of a wharf on a tide-water creek can maintain no action for 
an illegal obstruction of the creek, this being a common nuisance; but he may 
recover in respect of his special damage caused by an obstruction adjoining 
the wharf, which prevents vessels from lying at it in the accustomed manner. — 
Brayton v. Fall River, 113 Mass. 218. 

2. Action against the owner of a building abutting on a street for suffer- 
ing snow and ice to collect on the roof of the building, from which it fell, and 
injured the plaintiff. Held, that the defendant was not liable on proof of 
these facts alone, but that it was for the jury to find whether he used due 
care. — Garland v. Towne, 55 N. H. 55. 

3. By statute, any person who permits a house owned by him to be used as 
a house of ill-fame is guilty of a misdemeanor; and, if any tenant so uses a 
house, the landlord may enter and avoid the lease. The prisoner owned a house 
which he let for a lawful purpose: being afterwards informed that it was used 
as a house of ill-fame, he neglected to avoid the lease. Held, that he was not 
indictable under the statute for ‘* permitting ’’ the unlawful use of the house. — 
Crofton v. The State, 25 Ohio St. 249. 


OFFICER. 


1. By the Constitution of Ohio, no person can be “‘ elected or appointed to 
any office in this State unless he possesses the qualifications of an elector.” 
Held, that this provision did not apply to the deputy of an officer appointed 
and removeable by such officer; and, therefore, that the clerk of a probate 
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court might lawfully appoint a woman as his deputy. — Warwick v. The State, 
25 Ohio St. 21. 

2. The law provided that an office should be filled by appointment by the 
governor, confirmed by the senate; and that, when a vacancy happened in the 
recess of the senate, the governor alone might appoint till the senate met; 
and that the officer should hold for three years, and until his successor was 
appointed. The three-years’ term of an officer duly appointed expired during 
the recess of the senate. Held, that there was no vacancy, that the governor 
could not appoint, and that the officer should hold till the senate met. — State 
vy. Howe, 25 Ohio St. 588. 

3. A constable attempted by virtue of a writ of replevin to take horses 
from the possession of the prisoner, who frightened and drove the horses 
away, whereby the officer was prevented from taking them. Held, that the 
prisoner was not punishable under a statute making it a misdemeanor to “ resist 
an officer engaged in the lawful execution of process.’’ — State v. Welch, 37 
Wis. 196. 

See Evipence, 2; INDICTMENT; INTERPLEADER. 

Orprnance. — See Tax. 
Parent. — See MasTER AND SERVANT, 1. 
Parties. — See Fraups, STaTuTE OF, 2; Partition; REMOVAL OF 
Suits, 1. 


PaRTITION. 


The widow of a deceased tenant in common cannot join in a suit for par- 
tition of the land held in common until her dower has been assigned. — Ex 
parte Burgess, 1 Del. Ch. 233. 


PARTNERSHIP. 


Action on a promissory note given by one of two attorneys in partnership, 
in the firm name, and for a partnership liability. Held, that the other partner 
was not liable on the note, in the absence of evidence that he expressly author- 
ized it to be made, or that the making of it was necessary to carrying on the 
partnership business, or usual in similar partnerships. — Smith v. Sloan, 37 
Wis. 235. 

See Insurance (Fire), 1. 

Pasture. — See Devisr, 1. 

PaTENtT. — See EvipEncE, 2. 
Payment. — See Contract, 2; RATIFICATION. 
PLepGe. — See DamaGes, 1; Fraups, STATUTE OF, 3. 
PotyGamy. — See MARRIAGE. 


Power. 


The donee of a power to appoint in fee-simple, appointed to A. for life, 
remainder in fee to B. Held, that the power was well executed. — Butler v. 
Huestis, 68 Nl. 594. 


See Devise, 5. 
Practice. — See TRIAL. 
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Precatory Trust. — See Trust. 
PREROGATIVE. — See Municipat 
Prescription. — See EASEMENT. 
PrREsuMPTION. — See INTENT, 2. 
PRINCIPAL AND AGENT. — See AGENT. 
PrincipaL AND Surety. — See Surety. 
ProBATE. — See EvipEncr, 3. 
PrRoxIMATE AND REMOTE Cause. — See DAMAGES, 3. 
Pusuic Poricy. — See Huspanp AND ILLEGAL ContTRACT. 


RaiLroap. — See CARRIER, 1; ConsTiTUTIONAL Law (STATE), 4; Corrora- 
TION, 1; DamaGes, 2; DivipEenpD, 2; INnsuRANCE (FIRE), 2; Municipa 
CorPoRATION. 


RATIFICATION. 


One who was in possession of plaintiff’s horse sold him to defendant with- 
out plaintiff’s authority, receiving in payment a check, which he indorsed, and 
gave to plaintiff in payment of a debt he owed him. Plaintiff, in ignorance 
of the sale, collected the check, and applied the proceeds to payment of the 
debt. Held, that he did not thereby ratify the sale; that he had a right to 
appropriate the check as he did; and that defendant was liable to him fora 
conversion of the horse. — Thacher vy. Pray, 113 Mass. 291. 


REcEIVER. — See FOREIGN JUDGMENT. 
Recorp. — See REGIstTrRY. 


REGIsTRY. 


By the law of Wisconsin, no deed can be recorded unless witnessed. The 
record of a mortgage in the registry failed to show any attestation, though the 
mortgage itself was in fact duly witnessed, and the attestation was omitted 
from the record by mistake. Held, that a subsequent purchaser of the land 
was not affected with notice of the mortgage. — Pringle v. Dunn, 37 Wis. 449. 


REMAINDER. — See REMOVAL oF Suits, 1. 


REMOVAL oF Suits FROM STATE TO UniTED States Courts. 


1. Trustees filed a bill in a State court, for instructions as to the adminis- 
tration of their trust, against persons who had life interests only in the trust 
estate, without making the remaindermen parties. Held, that the defend- 
ants, though citizens of another State, could not remove the cause into the 
United States Circuit Court. — Gordon v. Green, 113 Mass. 259. 

2. Action brought in a State court by a citizen of the State against a foreign 
corporation. After trial, and verdict for the plaintiff, held that the defendants 
could not remove the cause into the United States Circuit Court, though the 
cause was one in which they were entitled by law to a “‘ review ”’ or new trial 
as of right. — Whittier v. Hartford F. Ins. Co., 55 N. H. 141. 

3. In an action pending in a State court between citizens of the State, a 
foreign corporation summoned as garnishee cannot remove the cause into the 
United States Circuit Court. — Weeks v. Billings, 55 N. H. 371. 
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4. Pending an action in a State court between citizens of the same State, the 
plaintiff removed to and became a citizen of another State. Held, that the de- 
fendant did not thereby acquire the right to remove the cause into the United 
States Circuit Court. — Laird v. Conn. and Pass. Rivers R. R., 55 N. H. 375. 


REPLEVIN. 

One whose property has been replevied by a writ against his agent or bailee 
may retake it by replevin from the plaintiff in the first action, even while that 
action is pending. — White v. Dolliver, 113 Mass. 400. 

Res Apsupicata. — See AuTREFoIs Acquit; Divorce; JuDGMENT, 1. 
Rescission. — See Contract, 2, 3. 
RESERVATION. — See ExcEPTION. 


RESTRAINT OF TRADE. 

On the sale of a large printing and publishing establishment well known 
throughout the State, together with a newspaper and copyrights of certain 
books, the seller agreed not to engage in the business of printing or publishing 
in the State, so long as the purchaser should remain in the business at the place 
of sale. — Held, that this agreement was not an unreasonable or illegal restraint 
of trade. — Beal v. Chase, 31 Mich. 490. 


REVOCATION. 

A man domiciled in Philadelphia devised all his ‘‘ real and personal property 
in Jamaica,’’ part being slaves, which were there real estate. Afterwards, 
during his life, an act of Parliament abolished slavery, and appropriated money 
to compensate the slave-owners; and, after his death, the compensation due him 
was deterr-ined by commissioners pursuant to the act, and paid to his execu- 
tors. Held, that the devise was revoked by the conversion of realty into per- 
sonalty during the testator’s life, and that the devisee could not claim the 
money paid as compensation. — Pleasants’ Appeal, 77 Penn. St. 356. 

See LicENSE. 

RrpaR1an Owner. — See WaTeERcouRsE, 1, 2. 
Sate. — See or Lanpina, 1, 2; Contract, 3; Fraups, STATUTE OF, 
1, 2, 4; InsuRANCE (Fire), 3; License. 
SatisFacTion. — See AccorD AND SATISFACTION. 
ScHooL. — See Cuarirty. 

Seat. — See AwarpD; Butts Nores, 3. 
SEASHORE. — See WRECK. 

SENTENCE. — See JUDGMENT, 2. 
SEPARATION DEED. — See HusspaANnD AND WIFE. 
Sewer. — See WATERCOURSE, 2. 
Suerirr. — See INTERPLEADER. 


Suir. 


By agreement between the owner and the master of a vessel, the latter was 
to victual, man, and navigate her at his own expense, and collect her earnings, 
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and divide them with the owner. Held, that the owner was liable for the loss 
of goods shipped under a contract with the master by one who had no no- 
tice of the arrangement between him and the owner. — Tomlinson v. Holt, 49 
Cal. 310. 

See Carrier, 3. 


SLANDER. 

1. ‘* He makes his money easy, he keeps a gambling-place,”’ are words, the 
speaking of which is actionable per se, as equivalent to a charge of keeping a 
place resorted to for illegal gaming. — Buckley v. O’ Neil, 113 Mass. 193. 

2. Words charging self-pollution are not actionable per se. — Anon., 60 
N. Y. 262. 

3. In an action for slander, evidence of the repetition of the slander charged, 
after action brought, is not admissible in aggravation of damages. — Frazier v. 
McCloskey, 60 N. Y. 337. : 

Stave. — See REVOCATION. 
Speciric PERFORMANCE. — See ConpirTION. 
STaTuTE oF Fraups. — See Fraups, STATUTE OF. 
Srocx. — See DamaGes, 1; Divipenp; Nationat Bank. 
Surety. — See Atimony; Bonp, 1, 2; Fraups, SraruTe or, 3, 5. 


Tax. 
A constitutional provision that the General Assembly should have power 


to tax auctioneers, held not to give exclusive power; and, therefore, that cities 
had power by ordinance to impose a license fee on auctioneers. — Wiggins v. 
Chicago, 68 Ill. 372. 
See Cuariry; Dower, 2; Natrona BANK. 
TELEGRAPH. — See Damaces, 3. 
TENANT FOR Lire. — See REMovAL oF Suits, 1. 


TENANT In Common. 

Tenants in common of land are jointly liable for trespasses committed by 
cattle kept by them on the land, though the several animals are owned by them 
severally. — Jack v. Hudnall, 25 Ohio St. 255. 

See Copyricut; PARTITION. 

Tort. — See MASTER AND SERVANT, 1. 
Trespass. — See ADVERSE Possession; TENANT In ComMMON; WRECK. 


TRIAL. 

Where, by statute, prisoners jointly indicted were entitled, on applica- 
tion, to be tried separately, held that the right was waived if not claimed 
till after the jury were impanelled. — Hallinger v. The State, 25 Ohio St. 
441. 

See ConstiTuTIoNAL Law (State), 3. 


Trover. — See Britt or Lavina, 1; 
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Trust. 

Testator gave all his estate to his wife, ‘‘ feeling entire confidence that she 
will use it judiciously for the benefit of herself and our children.” Held, that 
she took the estate free of any trust. — Lesesne v. Witte, 5 S. C. 450. 

See HusBanp AND WIFE; ILLEGAL Contract; Removat oF Suits, 1. 


TrusTEE Process. — See Exemption; RemMovaL or Suits, 3. 


Uttra Vires. 

1. A company incorporated for the purpose of keeping a hose-carriage to 
extinguish fires made a contract with the owners of a steamboat to carry them 
on a pleasure-excursion. Held, that such contract was ultra vires, and that the 
company, as such, could maintain no action for its breach. — Screven Hose Co. 
v. Philpot, 53 Ga. 625. 

2. Plaintiffs, who were incorporated only to do business as common car-. 
riers, made a contract with defendant to buy a large quantity of wheat. Held, 
that the contract was ultra vires, and therefore that plaintiffs could maintain no 
action against defendant for non-delivery of the wheat, but that they might 
recover back so much of the purchase-money as they had advanced. — North- 
western Union Packet Co. v. Shaw, 37 Wis. 655. 


Usury. 
A promissory note, made in Ohio and payable in Pennsylvania, bore inter- 
est at a rate usurious in the latter State, but notin the former. Held valid. — 
Kilgore v. Dempsey, 25 Ohio St. 413. 


VARIANCE. 
Action on a promissory note made by William Becker. The note pro- 
duced in evidence purported to be made by Wilhelm Becker. Held, a fatal 
variance. — Becker vy. German Mut. F. Ins. Co., 68 Ill. 412. 


Venpor anp Purcuaser. — See Emp_emMents; INsuRANCE (Fire), 3. 
Venue. — See 2. 
Vor anp VoIDABLE. — See JUDGMENT, 2. 
Wartver. — See Insurance (Lire), 1. 
War. — See Corporation, 2; Martiat Law. 


WASTE. 


The tenant of a farm under an elegit tilled it contrary to the established 
rotation of crops on the farm, and to the usage of the country where it was 
situate. Held, that such tillage was waste, restrainable by injunction. — Wilds 
v. Layton, 1 Del. Ch. 226. 


WATERCOURSE. 

1. Plaintiff had a water-mill on a stream which was capable of floating logs 
at certain seasons of the year only. Defendants built a dam higher up the 
stream, for the purpose of collecting water to send down in floods and float logs 
in the dry season, whereby the water was stopped from coming to plaintiff’s 
mill. Held, that defendants were liable to plaintiff. — Thunder Bay River 
Booming Co. v. Speechly, 31 Mich. 336. 
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2. Owners of land within city limits, through which a brook ran, covered 
in the brook for use as a sewer. The land was afterwards filled up and graded 
to a height of fifty feet above the sewer, and the sewer was used by the land- 
owners and by the city. Held, that one land-owner could maintain no action 
against another for neglecting to repair that part of the sewer which ran 
through his land. (MclItvainz, C. J., and Wuure, J., dissenting.) — Wins- 
low v. Fuhrman, 25 Ohio St. 639. 

See Nuisance, 1. 


Way. 


A statute providing for the laying out of a way from the land, and on 
petition, of a private person, over land of another, paying damages to the lat- 


ter, without his consent, held unconstitutional. — Witham v. Osburn, 4 Ore- 
gon, 318. 


See Municrpat CorporaTIon. 
Wivow. — See Dower; EMBLEMENTS; PARTITION. 


Witt. — See AprporTIONMENT; ConFLicT oF Laws; Devise; EvipENceE, 3; 
Revocation; Trust. 


Witness. — See ReGistry. 


Worps. 
Any Office.”” —See Orricer, 1. 

‘* Feeling entire Confidence.’? —See Trust. 
Head of a Family.’? —See Homesteap. 

** Heirs herein named.’’ — See Devise, 3. 

Permit.”? — See NvuISANCE, 3. 

* Preferred Dividends.’? — See DivipEenp, 2. 

** Resist an Officer.” —See Orricer, 3. 


Wreck. 
One entering on the sea-beach of another, and removing, for the purpose of 
restoring to its owner, a boat cast ashore by a storm, and in danger of being 
carried off by the sea, is not a trespasser. — Proctor y. Adams, 113 Mass. 376. 


‘ 
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Leading and Select Cases on the Disabilities incident to Infancy, Coverture, Idiocy, 
With Notes by D. Boston: Little, Brown, & Co. 
1876. 

Tue volume before us is the latest contribution to the recent series of com- 
pilations upon special subjects which have done so much to lighten the labor 
of the profession. Whether or not they do not also tend to make the lawyers of 
the present day less thorough in their examination of the law, and more willing 
to accept the authority of decided cases than to rely upon their own indepen- 
dent reasonings from the general principles of the law, is a mooted question. 
There can be no doubt, however, as to their beneficial effect in lessening the 
strain upon the brains and nerves of an overworked profession. As mere time- 
savers, they are, of course, a great convenience; for they enable a lawyer to 
find in one volume, and at once, upon the subject he is investigating, the 
results of the mental labors of generations of lawyers, and the decisions of the 
highest tribunals, arranged in a logical and chronological sequence. 

The value of such works as this depends, of course, almost wholly upon the 
ability of the compiler, upon his powers of discrimination between cases which 
are possessed of authority and those which are generally discredited among the 
profession, and upon his conscientiousness and his thoroughness in research. 

The work now under consideration seems to have been admirably carried 
out in all its details; the cases selected are of acknowledged authority, many of 
them well known to every practising lawyer; and the notes upon each class of 
cases are well written, and the latest decisions collected and arranged in their 
order. 

The first and a large part of the book is devoted to the subject of Infancy 
in all its relations to the public. Though not exactly a book for a nursery, 
we can heartily recommend a careful perusal of the cases here collected to 
every young lawyer. The cases upon the question of what are ‘* necessaries ’’ 
for which an infant is liable—a matter of frequent occurrence in practice — 
are well chosen and arranged; and the notes upon them are, perhaps, as com- 
mendable as any thing in the book for clearness and thoroughness. Nearly 
half of the whole work is devoted to the subject of ‘* Coverture.’’ These cases, 
treating of the mutual relations and liabilities of husbands and wives, are 
of comparatively little importance in a State like Massachusetts, where nous 
avons changé tout cela by legislation. Such a collection, however, possesses an 
historical interest, and shows in a striking manner the gradual change in the 
public opinion upon the subject of ‘* woman’s rights,”” and its effects in the 
modification by the courts of the strict rules of the common law. The fact 
that so much space in the book is given to this subject, decreases, to some 
extent, its value to the profession in States where the law has been much modi- 
fied by statute. 

The rest of the book is filled with cases upon Idiocy, Lunacy, Deaf and 
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Dumb Persons, Drunkenness and Duress, and is rather melancholy reading. 
In a community where the facts about Laura Bridgman are so well known, 
and where the dumb have been made to speak, and the halt and lame to walk 
upon artificial legs, it strikes the reader as somewhat strange that the Chan- 
cellor of the State of New York should have found it necessary in this century 
to decide, in a long and carefully written opinion, that a person born deaf and 
dumb is not ipso facto to be deemed an idiot, even though Blackstone and the 
great Hale supported by their authority a doctrine apparently so absurd. See 
the case of Brown vy. Fisher, 4 Johnson Ch. 441, and p. 721 of this book. 

The cases upon the question of the degree of mental capacity which is 
requisite to make a valid will—one of great importance and constant recur- 
rence —are thoroughly sifted and carefully selected; and we commend espe- 
cially the able note (p. 655) appended to the leading case of Converse v. 
Converse, 21 Vermont, 168, upon this topic. 

The mechanical part of the book is excellent, the priut is clear, the index 
sufficiently complete, and the binding every thing which could be desired. 


Reports of Cases argued and determined in the Court of Common Pleas for the 
City and County of New York. By Cuarves P. Dary, LL.D., Chief Jus- 
tice of the Court. Vol. V. New York: Baker, Voorhis, & Co., Publish- 
ers, 66 Nassau Street. 1876. 


Tus volume contains the decisions of the Court of Common Pleas, pro- 
nounced between November, 1873, and June, 1875, both inclusive. In our 
notice of its predecessor in the series (8 Am. Law Rev., p. 598) we took occa- 
sion to comment upon the excellence of these reports, and we need not repeat 
our favorable opinion; but we cannot refrain from calling attention to the 
head-notes as good models. That a head-note is valuable only as a condensed 
statement of the decision, and not as a repository of abstract principles, is a 
canon which our readers will think we are never tired of enforcing; but, unfor- 
tunately, there are many who refuse to accept it, and to such we commend Chief 
Justice Daly’s example. 

Our examination of the present volume has been repaid by the discovery of 
quite a number of interesting cases. It opens with an extraordinary action, — 
Hewett v. Bronson, p. 1,— which, we trust, will not be found valuable as a 
precedent. The plaintiff’s wife had a cousin, who was making a visit at his 
house, and one day, while out, was suddenly taken sick in the street, and died 
at the police-station, to which he was promptly carried as a drunken man by 
a zealous and efficient police. The plaintiff spent some hours in looking for 
him, sent notices of his death to the newspapers, procured a clergyman to act 
at the funeral, and brought this suit to recover one hundred and fifty dollars 
for these services, and for the use of his house for a few hours during which 
the coffin was deposited there and the funeral services held, the executor having 
paid all the usual funeral expenses. ‘To the credit of humanity,’’ say the 
court in ordering judgment for the defendant, ‘it may be questioned if such 
a claim was ever before presented in a court of justice,’’ and we hope the case 
may remain a curiosity of the law. 

In Devlin v. Pike, p. 85, the plaintiff, in an action for the conversion of 
certain property, was allowed at the trial to recover as damages the highest 
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market-price of the property between the conversion and the trial. The court 
reversed the judgment, and adopt the rule that the measure of damages is the 
value at the time of the conversion, with interest to the time of trial; thus 
recognizing the rule which was unsettled by the decision in Markham v. Jaudon, 
41 N. Y. 236, and following the later case of Baker vy. Drake, 53 N. Y. 211. 
The opinion of the chief justice contains a very careful review of the authori- 
ties upon the question; and the rule adopted is, in our view, the only safe one: 
but the fact that one of his associates dissented shows that the New-York rule 
is still regarded as uncertain, notwithstanding the decision in Baker v. Drake. 

Chandler vy. Sutton, p. 113, was a suit for a broker’s commission, the character 
’ of which may be judged by the first sentence in the opinion: ‘* This is one of 
the various cases growing out of the impudent and persistent claims of brokers 
in intervening in the sale of real estate of parties, who had in no way solicited 
or encouraged their intermeddling with their affairs, and who seek, upon 
mere technical grounds of their agency in the transaction having been in 
some way recognized, to recover commissions on the transaction.”” We men- 
tion it on account of this vigorous expression, and because it may be found a 
convenient reference in these days, when the system of commissions seems 
to be undermining the moral sense of the whole business community. 

Schermerhorn v. The Metropolitan Gas-Light Co., p. 144, was a case where 
the plaintiff sued to recover damages for injuries caused by an explosion of 
gas. The leak was in a pipe for which the defendant was responsible; and 
the plaintiff, discovering that there was a leak, sent for a plumber, who looked 
for it with a lighted candle: hence the explosion. The court held that the 
plumber’s negligence was not that of the plaintiff, and that the latter could 
recover. It is interesting to compare this decision with the decision of the 
Supreme Court of Massachusetts in Bartlett v. The Boston Gas-Light Co., 117 
Mass. 533. 

As a slight contribution to the discussion which has grown out of the Wins- 
low case, we may mention Slade v. Joseph, p. 187, which decides that ‘‘a 
person indicted in New York, and brought there from another State by pro- 
cess of extradition, may be arrested there on civil process issued at the suit of 
persons who have not connived at or been instrumental in procuring his in- 
dictment and extradition;’’ the rule thus stated being a slight qualification 
of the rule laid down in Adriance v. Lagrave, 59 N. Y. 110. 

There are several other decisions that we should be glad to mention: but 
we have sufficiently indicated the varied character of the cases reported; and, 
in view of the present volume, we are disposed to withdraw any doubt we 
have expressed as to the value of this series of reports. 


Legal Chemistry. A Guide to the Detection of Poisons, Examination of Stains, 
&c., &c., as applied to Chemical Jurisprudence. Translated, with addi- 
tions, from the French of A. Naquet, by J. P. BATTERSHALL, Nat. Se. D. 
With a Preface by C. F. Cuanpier, Ph. D., M.D., LL.D. New York: 
D. Van Nostrand. Pp. 178. 

Tuis little book on legal chemistry includes the methods to be pursued in 
searching for poisons, in determining the nature and color of the hair and beard, 
in examining fire-arms with a view to determine how recently the powder has 
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been exploded, in detecting human remains in ashes, alteration of writings, 
falsification of coins and alloys, adulterations in alimentary and pharmaceuti- 
cal substances, and in examining stains produced by blood and the seminal 
fluid. In a work so small, a complete treatise upon all of these different sub- 
jects could not be expected; but we did not expect to find quite such a lack of 
detail as exists throughout the book in describing the various chemical pro- 
cesses. This defect is very mildly expressed by Dr. Chandler, in his preface, 
in the following language: ‘‘ While it is to be regretted that the author has 
not presented a much more complete work, there is an advantage in the com- 
pact form of this treatise, which compensates, in some degree, for its brevity.” 

In that portion of the book which treats of the detection of poisons, and 
which occupies nearly two-thirds of the entire text, almost all of the processes 
for getting rid of organic matter are briefly described. They are all, however, 
greatly wanting in detail; so that, although the book is valuable as a book of 
reference for the expert toxicologist, it is an extremely dangerous one to place 
in the hands of one not experienced in this branch of chemistry. Thus no 
information is given enabling one to know when the organic matter is suffi- 
ciently destroyed when Fresenius and Babo’s method is used, and no apparatus 
is described to prevent partial loss of the volatile metallic salts when sulphuric 
acid is employed. In fact, the special precautions necessary, in performing 
most of these important analyses, to guard against loss and secure the utmost 
thoroughness, are rarely mentioned. 

We are much surprised also to notice the entire omission of one of the more 
recent processes for the isolation and detection of alkaloids, one which has in 
the writer’s hands proved to be the most delicate as it is the most systematic 
method of separating alkaloids from animal fluids and tissues; viz., Dragen- 
dorfi’s process as portrayed in his work entitled ‘‘ Ermittelung der Gifte,” 
which has been translated into French, and was, therefore, readily accessible 
to the author. 

In reference to special tests for the poisons, we notice that one of the most 
important tests for arsenic (Reinseh’s) was supplied by the translator in a foot- 
note, it having been omitted in the original. Nothing whatever is said con- 
cerning the detection of chloroform, chloral hydrate, alcohol, or ether, in cases 
of death resulting from these compounds. There are, too, but one or two tests 
given for the recognition of the various alkaloids, with the exception of mor- 
phia; the reactions of these organic bodies, which have been quite exten- 
sively studied of late years, being entirely ignored. On p. 84 we find the 
following : ‘Certainty as to the presence of an individual alkaloid is attaina- 
ble only when the execution of this confirmatory test (performance of an ele- 
mentary analysis of the alkaloid) is possible.”” This statement may be true for 
some of the alkaloids, but certainly is not for all; as much certainty being at- 
tainable in the case of strychnia, for example, as in the case of arsenic. 

In other portions of the book, also, there does not seem to be that care exer- 
cised which is necessary in order to insure strict accuracy, many statements 
being made which are not literally true. Thus, in the article upon hair, it is 
said that the hair of a horse never exceeds twelve millimetres in length; that 
human hairs have the same diameter throughout their entire length; and that 
the hair of a blonde girl is .06 of a millimetre in diameter: all of which state- 
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ments have very many exceptions. It is strict accuracy which is desired in 
any work upon medical or chemical jurisprudence. 

The translator has added very greatly to the value of the book by his copi- 
ous foot-notes, and his most excellent list of the literature upon the various 
branches of chemistry treated. 

The experienced toxicologist and chemist, who can supply the deficiencies 
of detail and make allowances for slight inaccuracies, will find this an excellent 
little work for reference, on account of the large list of processes given, the 
variety of subjects treated, and the excellent appendix. 


On Poisons in Relation to Medical Jurisprudence and Medicine. By ALFRED 
Swaine Tay or, M.D., F.R.S. Third American, from the third and 
thoroughly revised English edition. With 104 Illustrations. Philadelphia: 
Henry C. Lea. 1875. Pp. 788. 

THE subject of toxicology has now become so extensive, that special treatises 
are necessarily devoted to it, and special study is required for a thorough knowl- 
edge of it. This has become necessary of late years on account of the exceed- 
ingly large number of substances which have been used in cases of poisoning 
requiring legal investigation. Previous to about the year 1860, cases of 
criminal poisoning were almost limited to the use of a few of the metallic 
poisons, such as compounds of arsenic, antimony, mercury, and copper, and 
of opium. Since that time, however, the great advances which have been 
made in the domains of organic chemistry and therapeutics have been at- 
tended by the introduction of numerous vegetable and organic preparations 
into our materia medica, and, at the same time, by a diffusion of the knowl- 
edge of the deleterious action of many of these upon the animal economy 
among non-professional people. Especially is this true in this country, where 
the sale of poisons is not restricted as it should be, and where the laity are, as 
arule, more intelligent and better informed upon scientific matters than in 
Europe. 

The work before us, by Dr. Taylor, is one of the most complete of these 
treatises upon toxicology; in fact, the most complete and comprehensive one 
in the English language. There have been many changes made in the text 
of the second edition, and a large amount of entirely new material added, the 
present edition containing the important points in connection with nearly all 
the recent cases, both European and American, which render it very valuable 
as a text-book and book of reference for the members of the legal, medical, and 
chemical professions. 

The first one hundred and eighty pages are devoted to general considera- 
tions connected with poisons and poisoning, such as the absorption and elimi- 
nation of the drugs, evidences of poisoning, distinction between poisoning and 
disease, the conduct of the physician when attending a case of poisoning, &c., 
&c. These chapters are extremely important, and should be thoroughly studied 
by both the physician and lawyer; and all of the points are well illustrated by 
numerous cases in which they have had a bearing. 

The action of the special poisons upon the animal economy, when given in 
a toxic dose, is well treated from a toxicological point of view; but the physio- 
logical action of the organic poisons, most of which have been very thoroughly 
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studied of late years, is not scientifically treated. This is not a serious objec- 
tion, however, since, if they were thus considered, the limits of the work would 
far exceed those consistent with a text-book on toxicology. 

There are but few criticisms which we can offer. The most serious one is 
the defective chemistry of the organic poisons, which is by no means up to the 
present stand-point of the science; the author, apparently, being unfamiliar 
with many of the recent investigations upon these substances. Thus the most 
delicate chemical tests for atropia, chloroform, and carbolic acid, are not given, 
nor the reactions of any of the alkaloids with the most important alkaloid 
reagents; and the chemistry of cantharidin is, in many respects, incorrect and 
defective. The best processes, too, for the isolation of many of these organic 
poisons from animal fluids and tissues by the skilful use of different solvents 
are not mentioned; and also those processes, which are recommended by the 
best French and German toxicologists for the destruction of organic matter 
in searching for the metallic poisons, and for distinguishing between the 
free and combined mineral acids, are either not mentioned at all, or are con- 
sidered of no value. We are also surprised to see that the author considers 
iodide of potassium of no value in the treatment of chronic lead-poisoning, 
and does not speak at all of the use of electricity in the same disease. He 
also appears to be ignorant of the value of spirits of turpentine which has been 
exposed to the air as an antidote for phosphorus, the efficacy of this remedy 
having been abundantly proven by numerous European cases. Of the chapters 
on the special poisons, those on arsenic, strychnia, and trichina-poisoning, are 
especially deserving of praise. 

Notwithstanding that the chemistry of many of the poisons is somewhat 
defective, we consider this treatise to be the best text-book on toxicology in 
the English language. 


Reports of Cases argued and determined in the Supreme Court of Ohio. By E. 
L. De Wirt, Attorney-at-Law. New Series. Vol. XXV. Cincinnati. 
Robert Clarke & Co. 1876. 


ALL the cases in this volume were decided at the December Term, 1874. 
The head-notes are prepared in each instance by the judge who writes the 
opinion, and, under the rule, are submitted to all the concurring judges for re- 
vision. The good effect of this practice can be seen in the pregnant brevity 
which states what is necessary, and no more. We rise from the perusal of the 
volume, however, with the feeling that it would be well to extend the rule far- 
ther; for it is evident that the reporter, feeling his powers cramped by its 
present application, has taken his revenge on the profession by printing in 
full the arguments of counsel. This is our only criticism on the form of the 
book. It is well printed, and creditably bound; and contains an ample index. 

Of the cases, we notice Norris v. The State, p. 217, which holds that where 
A. by false pretences, contained in a letter sent by mail, procures the owner of 
goods to deliver them to a designated common carrier in one county, consigned 
to the writer in another county, the offence of obtaining goods by false pre- 
tences is complete in the former county, and must be prosecuted therein. 

Crofton v. The State, p. 249, which holds, that under a statute making it a 
crime for the owner of a house to knowingly permit it to be-used for purposes 
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of prostitution, and providing that such an owner can legally enter and take 
possession of a house so used and avoid any lease by him made, the owner 
cannot be convicted where he innocently leased his house for a term, and after- 
wards refused during the term to enter and avoid the lease on sien informed 
that it was being used as a house of ill-fame. 

Fewster y. Goddard, p. 276, was an action on a promissory note. Defence, 
payment. No issue but payment was raised. Held, that the defendant had 
the right to open and close. 


A Practical Treatise on the Law of Evidence. By Tuomas Starke, Esq., of 
the Iuner Temple; one of Her Majesty’s Counsel. The tenth American, 
from the fourth London Edition. By Dowpreswett and Matcowm, of the 
Inner Temple, Barristers-at-Law. With the Notes to former American 
Editions by Metca.r, InGranam, and Greruarp, and additional Notes 
and References to American Cases. By GeorGE SHarswoop. Philadel- 
phia: T. & J. W. Johnson & Co., Law Booksellers, Publishers, and Im- 
porters, No. 535, Chestnut Street. 1876. 


Untit the appearance of Professor Greenleaf’s great work, Starkie’s 
Evidence was, by general consent, the best treatise on the general subject in 
the language. It has remained such. Other special treatises, like Best on 
Presumptions, and Wills on Circumstantial Evidence, are to-day, doubtless 
from their more elaborate treatment of their special titles, more satisfactory 
to the profession, so far as they go. But Starkie was the authority on the gen- 
eral subject till the appearance of Greenleaf; and his work was a careful 
and to a remarkable degree accurate statement of the Jaw, as it had been 
developed and still existed during the time when he published his several 
editions. He gave with great fidelity, and as much fulness as was consistent 
with his purpose, the reasons upon which the principles he enunciated were 
founded, and defended them with the ability and the zeal of one who accepted 
them as entirely satisfactory. He wrote as one who not only stated the law 
as he found it to be, but believed it ought so to be. He was not in any sense 
a reformer, and seldom if ever ventured to suggest that what he found to be 
adjudicated as law ought not to be the law. Nor in this respect did he differ 
much from the other writers who preceded or followed him in the same field. 
The first edition of Starkie, published in the year 1824, was the best expres- 
sion of the law as it was then received, with all its absurdities. Looking 
back from our stand-point, it is a marvel that such a system could have 
been elaborated by the successive labors of men whom we know to have been 
eminent and learned, and whom we believe to have been for the most part 
sensible and just; and it is discreditable to the race that it could have been so. 

Our ancestors devised a system for the administration of justice which in 
its main features the experience of ages has approved. But it is not a little 
remarkable, that when all the machinery was set in motion, when judges and 
juries, and officers of court, had set themselves down to investigate the truth of 
some proposition, the first thing done was to exclude practically from the court- 
room, first, all those persons — parties to the record — who were certainly pos- 
sessed of the necessary information, and, second, all those persons — interested 
persons not parties to the record — who would be likely to be possessed of the 
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necessary information, to enable the court and jury to accomplish their purpose. 
Where light was wauted, ingenious and extraordinary means were adopted 
to exclude it; as if one, who was about to go into some dark place to find a lost 
diamond, should blow out his light the moment he approached the darkness. 
There was never a more senseless proceeding. And the reason, if well founded, 
upon which the practice was based, is as discreditable to the race as the practice 
itself. Here it is, in the language of Mr. Chief Baron Gilbert: ‘* For when a 
man,’’ says that most respectable judge and author (1 Gilbert’s Evidence, 
Lofft’s ed. p. 243), ‘‘ who is interested in the matter in question, would also 
prove it, it rather is a ground for distrust than any just cause of belief; . . . 
and it can be no injury to truth to remove those from the jury whose testimony 
may hurt themselves, and can never induce any rational belief.’’ Think of a 
state of society which could justify such reasoning as this! We will believe 
that no such state of society existed then and there at least. Certain it is, we 
think, that no man, from the days of Adam until now, ever adopted any such 
rule as the guide of his private investigation. Was there ever a time, when, 
in the investigation of truth out of court, inquiry was not first made of those 
who would be most likely to know? But happily — it is surprising how re- 
cently — we are now emancipated from this folly. And akin to this absurdity 
is another, of which we are only partially rid at the present day. We refer 
to the rule that a party who introduces a witness vouches for his credi- 
bility, and cannot impeach him. A man is knocked down in the street, sues 
his assailant for the assault, and summons the bystanders as witnesses. 
The providence of God supplies his witnesses in this case as in most others. 
He has no choice but to summon the bystanders; and why should he, after 
being knocked down in the street by the club of one ruffian, be knocked 
down again in court by the perjury of another? Truth being the object aimed 
at, why should not any party and every party be allowed to eliminate false- 
hood from the trial? It is said it is not fair. But unfairness can only be 
predicated on the supposition that the party who calls the witness indorses 
him. Government, in nine cases out of ten, has to take its witnesses from 
the dens of vice; and individuals must summon those who happen to 
know. If parties could select their witnesses, there might be some sense in 
holding them to be bound by their testimony. Justice can only be done by the 
ascertainment of the truth; and to allow a false witness to stand as a true one 
is to lose sight of the end, and to sacrifice justice. The truth is, every witness 
is brought into court to give information to the jury; and no case can be fairly 
or justly tried, unless either party who has the means is allowed to show what 
manner of man the witness is, and how far that information can be relied 
upon. But, if we stop to notice all the absurdities of the law of evidence, we 
shall write an article instead of a notice. To go back to Starkie and to its 
present edition, which is based upon the fourth English edition, —a very dif- 
ferent book, by the way, from the original Starkie, the changes in the law of 
evidence having been much greater in England than in this country since the 
subject has come to be considered in the light of practical common sense, — we 
may say that it is as useful a book to the profession as any edition of Starkie 
could be, without much more labor than is ordinarily given to the successive 
editions of such works. But we cannot say that we believe it is, or by any 
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amount of work on the part of the editor can be made, such a book as either 
the student or professional man ought to expect. Books, like men, have their 
day and generation; and Starkie is no exception. The editor appears to 
have collected the American cases with reasonable diligence, and cited them 
according to the exigencies of the text; but it seems to us, that, in many cases, 
a fuller statement of the point decided could have been made with advantage. 
We think it would have been better, for instance, to cite five cases, or even one 
case carefully defining what constitutes an expert, with the definition, than 
the seventy or eighty cases on p. 96 under the text, ‘* As to who are experts.” 
And a classification of the decisions on the admissibility of opinions of 
experts and non-experts may fairly be expected, by the profession, in a book 
which asks their patronage at the present day. But to state even one rule in 
the law of evidence, with its exceptions and modifications, involves an expen- 
diture of time, care, and labor, which is not likely to be bestowed — if for no 
other reason, because the publishers will not pay for it— upon the effort to 
keep a semi-effete book upon the market. Even Greenleaf, by common con- 
sent the best book which we have ever had upon the law of evidence, — for 
Taylor is Greenleaf, with a new distribution of sections, and extended by 
converting the notes into additional sections, with additions made necessary 
abroad by the many changes in the English statutes, and occasional substitu- 
tion of other and later authorities for those cited by Greenleaf, — even Green- 
leaf shows the marks of age, and makes us wish he was now amongst us, to 
winnow the wheat from the chaff of citations, and to give us, as he gave to 
a former generation, a complete and perspicuous statement of the principles 
of the law of evidence, from the perusal of which we might rise strengthened 
and informed, rather than perplexed, or perhaps confounded. It is not every 
generation which is so fortunate as to find such a benefactor. 


A Treatise on the American Law of Real Property. By Emory WASHBURN, 
LL.D., Bussey Professor of Law in Harvard University; Author of a 
Treatise on the American Law of Easements and Servitudes. Fourth 
Edition. 3 Vols. Boston: Little, Brown, & Co. 

Tuis new edition of the standard American Treatise on the Law of Real 
Property is the latest contribution of its learned, laborious, and conscientious 
author, to the science of the profession which his long and useful life has done 
so much to adorn. The two original volumes are increased to three; extensive 
additions are made to the authorities cited; and many topics are copiously dis- 
cussed which were lightly touched, or omitted altogether, in previous editions. 
And what is most creditable to the patience, care, and fidelity of Professor 
Washburn, is the fact that these bulky volumes are all strictly his own work. 
Every case has been found, examined, and digested by himself. The student 
and the lawyer may feel assured that none of the cheap manufacture of law- - 
books, which has been so scandalously common in recent times, is here imposed 
upon him. He is not set to wade through heaps of loose and doubtful citations 
piled up by law-students and copyists. Every case to which reference is made 
is cited because the author believes, and has faithfully satisfied himself for 
believing, that it elucidates the point under discussion. 

The treatise is undoubtedly not an approach to the ideal text-book upon 
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the vast range of topics which it embraces. There is nothing in it which re- 
sembles the close logic and compact statement of Jackson on Real Actions. 
But to make a book like that, to cover so broad a field, would require a legal 
genius of the highest order, united with an amount of leisure, labor, and 
patience, which are not likely to be found in combination. The work is there- 
fore probably destined to maintain for an indefinite future the place which it 
now holds, of the most satisfactory and trustworthy compilation of the law of 
real property which we have in America. The practising lawyer will find in 
it access to almost every thing which he needs or desires to know, even when 
he may now and then feel inclined to distrust the conclusions of the author. 
The student will sometimes be puzzled by a statement of conflicting views and 
decisions, without any very clear guidance to a preference between them. 
Occasionally a definition is given or a doctrine stated which needs confirma- 
tion. Thus our attention has been called from a highly respectable source 
to the definition of ‘lineal and collateral warranty,’ on p. 481 of the third 
volume, where it is asserted, that ‘‘as the heirship might be either by lineal 
descent from the warranting ancestor, or by collateral relationship, these kinds 
of warranty took the names of ‘lineal’ and ‘collateral’ according as the 
heir to be affected by it was lineally or collaterally related to the warrantor.”’ 
Now, this is what both Littleton and Coke repeatedly say is not the distinction 
between lineal and collateral warranty. The words ‘lineal ’’ and collateral 
have no reference to blood or relationship, but refer to the title of the land. Ifthe 
warrantor was a person from whom the title to the land might have descended 
to his heirs, the warranty was lineal; if the warrantor was a person from whom 
the title to the land could not have descended to his heirs, the warranty was 
collateral. Coke says, ‘‘ The warrantie may be collaterall, albeit the blood be 
lineall; and the warrantie may be lineall, albeit the blood be collaterall, as 
hath been said. But it is in law deemed a collaterall warrantie in respect that 
he making the warrantie is collaterall to the title of him upon whom the war- 
rantie doth fall’’ (Co. Lit. 376 a). And Littleton gives examples to the like 
effect, in $$ 704, 707. 

But we have no desire to criticise or point out blemishes in what is, on the 
whole, so excellent a work. 

We cannot forego the opportunity, which a notice of these volumes affords, 
to advert to the relation which their author holds to the members of the legal 
profession as a teacher, as well as a writer. The public announcement has 
recently been made, that he is about to retire from his professorship of law in 
Harvard University at the end of the present academical year, — a place which 
he has occupied with distinguished honors and usefulness for twenty years. 
He commenced the practice of law nearly fifty-five years ago, and had many 
pupils before he became a professor. Among all those who have enjoyed the 
benefit of his instruction and influence, some of whom have already passed 
through all the stages of a lawyer’s experience, we can safely say that there is 
not one who does not feel toward him the strongest feelings of attachment and 
respect. With a sympathetic nature, which made him the friend as well as 
the guide and counsellor of the young men who studied in his office or in the 
law-school, he has been an inspiration and example to them in public spirit, 
in personal character, and in all that is honorable in professional life. Among 
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the results of his laborious and distinguished career, none can be more precious 


to him than the treasures of affection and gratitude which will go with him to 
his retirement. 


A Treatise on the Law of Negotiable Instruments ; including Bills of Exchange; 
Promissory Notes; Negotiable Bonds and Coupons; Checks; Bank Notes; 
Certificates of Deposit; Certificates of Stock; Bills of Credit; Bills of Lad- 
ing; Guaranties; Letters of Credit; and Circular Notes. By Joun W. 
Danikt, of the Lynchburg (Va.) Bar. New York: Baker, Voorhis, & Co. 
1876. Two Vols. Pp. lxxix, 707, 798. / 


In the preface, the author says that this work ‘ is the first effort to embrace 
in one treatise a classification of all negotiable instruments, with an exposi- 
tion of the law touching each variety of them.”’ The title-page shows the 
general scope of the work; but the subdivisions include some topics not often 
discussed in treatises on bills and notes. For example, under the division 
entitled ‘‘ Who may be parties,’ are chapters on persons partially or wholly 
disqualified; on fiduciaries as parties to bills and notes; on agents as parties 
to bills and notes; on private corporations; on municipal corporations; and on 
the Federal and State governments as parties to negotiable instruments. 

The motto on the title-page, 


“ Out of the old fields 
Cometh al this new corne,” 


indicates that the author credits himself with but little more than a collection 
of the decisions of the courts, and of the opinions of text-writers. The thor- 


oughness and completeness with which that has been done, and the excellence 
of the arrangement, make the value of the book. It is a thoroughly honest 
piece of work, and has evidently been written with great labor and care. The 
different contracts which the different parties to bills and notes make with 
each other are separately discussed; and the law applicable to each contract 
is so distinctly stated, that there is no chance of misunderstanding it. Numer- 
ous illustrations are given to show the exact limit and application of each par- 
ticular rule of law. This method of treating the subject increases the size of 
the book, but makes it not only a better text-book for students, but a more 
trustworthy and convenient manual for lawyers in practice. Every part of 
the book has the rare merit of being intelligible on the first reading, and capa- 
ble of but one meaning. The author has not undertaken to state all the nice 
shades of difference in the law of the different States, nor has he generally 
cited the statutes of those States relating to negotiable instruments; but the 
main differences are given; and the number and variety of the cases from 
the different States found in the text and notes will, in most cases, enable 
the lawyer to determine what those differences are. Nothing new has been 
added to the history of bills and notes; nor has the author done much toward 
analyzing, more completely than has heretofore been done, the law: but his 
method, and disposition of topics, are admirable. 

There are few subjects to which the maxim, that it is more important that the 
law be settled, than how it is settled, applies with more force than to bills and 
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notes; and the law applicable thereto affords little opportunity for original 
research or thought. The law of negotiable instruments is in great part mod- 
ern, and rests as much on the custom of merchants and the conveniences of 
business as on any logical consistency with general principles; and, because 
it is a branch of the law in which it is peculiarly important that the details 
be settled, an accurate statement of the cases and the established principles, 
so classified that they can easily be found, is of more than ordinary utility. 
One subject connected with bills of exchange, now of great importance, has 
not, so far as we have noticed, received any attention; that is, when bills of 
exchange are transmitted with bills of lading attached, which are intended to 
be security to the parties by whom such bills of exchange are negotiated. The 
rights and obligations of the different persons, through whose hands such a bill 
of exchange passes, in reference to the merchandise described in the bill of 
lading, until the bill of exchange has been either accepted or paid, ought to 
have received a careful discussion; and the few decisions that have been made 
should have been cited. 

It is, perhaps, questionable whether some chapters might not have been 
omitted, as not properly pertinent to such a treatise as this. The short chapter 
on certificates of stock seems to belong to the law of corporations. The chap- 
ters on bills of lading do not exhaust the subject, although they are accurate 
enough as far as they go. It is often said that bills of lading are quasi negoti- 
able instruments; but this is in no proper sense true. Bills of lading are sym- 
bols or representatives of the property described in them, and are subject to 
some peculiar rules; but nothing is gained by calling them quasi negotiable. 
The chapters on private corporations, on municipal corporations, and on the 
disabilities of parties, are accurate, but necessarily inadequate, statements of 
the law of these titles. 

If we were to criticise the book at all, we should say that it might have 
been somewhat condensed, and that the author is not always happy in his 
definitions. In the first section, in treating of the distinguishing character- 
istics of negotiable instruments, he suggests an analogy between bills of ex- 
change, and instruments under seal, in respect to consideration, —one as prima 
facie importing a consideration, and the other as absolutely importing a con- 
sideration; and he more than once refers to this afterwards. Now, the 
meaning of the words ‘‘ importing a consideration ’’ is entirely different in 
the two cases; and the law in these respects, so far as there is any seeming 
resemblance, has not the same origin, and does not rest on the same reasons. 
With certain exceptions, no consideration at all is necessary to the validity of 
an instrument under seal. As between the immediate parties to a bill or note, 
a consideration is necessary. It is a part of the law of evidence, that in cer- 
tain cases a bill or note is prima facie evidence of a consideration. It isa 
part of the law peculiar to negotiable instruments, that, when taken before 
maturity, evidence of a want of consideration between other parties is not a 
defence against the holder; but the analogy suggested seems to us a false one, 
and, so far as it has any influence, tends to mislead. 

The book has a full index, is excellently well printed, and is a real ad- 
dition to the useful books relating to this department of the law. 
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The Bench and Bar of the South and South-west. By Henry S. Footr. St. 
Louis: Soule, Thomas, & Wentworth. 1876. Pp. 264. 


A most attractive title. One expects a good deal from such a subject 
treated by such an author. The first four chapters were articles in the 
‘‘ Southern Law Review.’’? We can imagine how eagerly our brether editor 
seized upon such a contributor as this greatly experienced Ulysses; how he 
triumphed in the prospect of numerous and characteristic anecdotes of the 
brilliant leaders ut the profession whom the veteran had personally known; 
how he exulted at the thought of rivalling the scintillating sketches of Mans- 
field and Ellenborough, and other lights of the law, which illustrated the pages 
of the ‘* London Law Magazine ’’ a generation ago; and then how his counte- 
nance gradually fell, as the much-endured-from man expatiated at length upon 
the attributes of certain more or less known names, but carefully abstained 
from stating any facts on which his speculations were based,—as he de- 
scribed Achilles as 

“A fiery ettercap, a fractious chiel, 
As het as ginger, and as stieve as steel,’’ 

and gravely announced that Ajax was the second of the Greeks in point of 
valor, and that _Idomeneus was the first gentleman of his time; but said noth- 
ing of Briséis, or Patroclus, or the flock of sheep, or even of the ‘‘ face that 
launched a thousand ships,’’ or the lamentable incidents which attended the 
demise of the crest-waving Hector; till at last our friend was, we fear, driven 
to the suggestion that the public were, perhaps, too impatient to await the pub- 
lication of the memoirs in serial form, and must be indulged with their appear- 
ance at once in the shape of a book. At any rate, only the first four chapters 
appeared in the columns of our bright contemporary. 

There was once a writer whose lucubrations frequently filled the pages of 
one of our evening newspapers, and who had a rare knack of alluring his 
reader by the perpetual promise of something good, which was never once 
fulfilled. He subscribed himself ‘‘ Lamp;’’ his real name was IGnis Fatuvus; 
_ and he was an inspector of retorts at the gas-works, and remarkably assiduous 
and successful as such. No accident ever happened under his administration ; 
but his habit of diligently looking out for an explosion that never occurred 
imparted itself in a remarkable degree to his literary style. He continually 
cried, ‘* Look where it comes again!’’ We strained expectant eyes. It came; 
it passed; and we found as often, that we had only ‘‘ met another man, whose 
hat was in his hand.” 

Of this writer we are constantly reminded in perusing Mr. Foote’s engine 

of disappointment. We have carefully looked out for some good and char- 
- acteristic anecdote that might reward us for our trouble, and amuse our 
readers; but we have looked in vain. There are indeed a few stories which 
illustrate the state of society generally in the regions referred to, but none of 
any value as throwing light upon the characters or manners of the persons, of 
whom the book professes to treat. 

Near the beginning of his sixth chapter, our author says, ‘ It is scarcely 
necessary to premise, after what has been already several times mentioned else- 
where in regard to this matter, that, in the cursory sketches which I am about 
to present, many persons famous in the days of yore, and of no little influence 
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in the community of which they were actual and useful members, will receive 
no special mention, or be so briefly alluded to as to communicate but little 
knowledge to the reader of the scenes in which they acted, or of the virtues 
and abilities of which they gave evidence.”? Now, this is really felicitous, the 
best thing in the book, being, as it is, characteristic of the whole of it. 

The following passage suggests the reason why distinction is so readily at- 
tained by the defence of criminals in newly-settled countries: ‘+ The princi- 
ples of law and order were but little known in these remote and rarely visited 
localities; and tradition asserts many instances of social collision and strife 
to have occurred, such as in older and more perfectly regulated communities 
are seldom if ever known.”’ 

In most of those *‘ instances of social collision and strife,’’ there were 
doubtless two parties in the community representing the respective collidents; 
and the jury was expected to act, not as a jury upon the law and the evidence 
as affecting the legal issue which they were to try, but rather as twelve Am- 
phictyons who were to adjudicate, at their best discretion and with all the 
information they could come at, upon the conflicting claims of independent 
States, or as a committee of a legislative body who were to decide what should 
be done with a refractory member, not without reference in either case to 
political considerations of a very general character. 

Society was not there divided as in long-established settlements. There 
were freemen and slaves, rich men and poor men, active and lazy, good and 
bad, not to mention the large majority in whom the elements were mixed in 
indescribable variety; but they had not erystallized into what we call classes, 
and especially there was no criminal class known as such. Where among the 
leaders of society it is deemed a duty and not a crime to fight a duel, and where 
shooting at sight after due notice is a very venial offence, it is hard to mark 
the varying line between irregularity and crime in such matters as assault or 
homicide; and, till a man has actually been sentenced to prison, the presump- 
tion of his innocence covers him to the fullest extent, socially and otherwise. 
Where all the people are freshly arrived adventurers, and come from distant 
and various places, it is not to be supposed that the settler can understand the 
characters or know the origin or mode of thought of his neighbors, or that pub- 
lic opinion can be clearly defined; but, where the majority have been bred 
under the system of slavery, there will be some points on which all will agree, 
and among these the sacred right of self-defence will be liberally allowed. In 
the South-west the bailiwicks are large, and the bailiff far to seek. If aman 
is attacked, he knows that his own hand must keep his head. If he appre- 
hends danger, or even insult, he arms himself; and the fact of being armed 
makes a man the readier to fight. That our Southern friends are ‘ sudden 
and quick in quarrel”? they hardly wish to deny. 

They remind us of Scott’s borderers. ‘‘ I’se be a lad from the Hie Te’iot, 
and I’se quarrel wi’ ony man I like except the king and the laird I live under,” 
says Simon Elliot. The young Southron might be expected to say the same 
thing on fit occasion, or perhaps on one not so very fit, but without the 
qualifying exception. The rigid rules of the common law fare badly with 
such people. The duty of ‘ retreating to the wall’’ before resisting an en- 
croaching adversary is one which any prosecuting officer must have found it 
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very hard to make his juries comprehend. It is not very popular anywhere; 
but in a new country inhabited by numerous Mac’s and O’s, and many of 
them slave-owners, the path of such a duty must have found but ‘‘ here and 
there a traveller,”’ if indeed it found one at all. Here is the very paradise of 
the advocate. He stands, not like the defender of a vulgar criminal at the bar 
of the Old Bailey, but like Cicero prosecuting a proconsul, or Cineas pleading 
the cause of a king before the Senate of Rome; and he addresses, not the 
jury alone, but the whole people of the surrounding region; for, in such a 
country, a criminal trial is, next to the spectacle of the crime which occasions 
it, the most exciting scenic display that offers itself. So that the readiest road 
to fame and political power is through the court of criminal jurisdiction; and 
such a man as Felix Grundy or Sargent S. Prentiss is perhaps chiefly admired 
in his own district for his skill as an advocate in such a court. 

In taking our leave of this handsomely printed volume, we will only add 
that it is quite delightful to learn, that there were within the author’s acquaint- 
ance so many of our brethren distinguished not only for bravery (of which he 
makes great account and frequent mention), for manners, learning, wisdom, 
and ability, but for all the social virtues besides, and so few who were in any 
respect defective; and we rise from its perusal with renewed pride in the pro- 
fession of our choice. 


Trial of Pasach N. Rubenstein for the Murder of Sarah Alexander in the Town 
of New Lots (near Brooklyn, N.Y.) on the Twelfth Day of December, 1875. 
Commenced at the King’s County Oyer and Terminer on the Thirty-first 
Day of January, 1876. With the Evidence, Arguments of Counsel, Charge 


of the Court, Verdict of the Jury, and Sentence of the Prisoner. New 
York: Baker, Voorhis, & Co., Publishers, 66 Nassau Street. 1876. 


Tue shade of Mr. Weller, senior, if permitted to be present at the trial of 
Rubenstein, must have been deeply grieved. His much-trusted panacea for 
hard-pushed criminals, the invincible ‘ alleybi,’’ was administered upon this 
occasion in a dose of uncommon strength, and proved utterly devoid of effect. 
The jury threw it off with the most tranquil indifference. To this sole fact 
the case owes what measure of interest it possesses, which is somewhat exag- 
gerated by the persons who have thought it worth while to publish this accurate 
report of the whole testimony. The story itself is simple, and lacks any intrin- 
sic elements of great interest. A poor, ignorant, unchaste Jewish girl, the 
denizen of a low quarter of the city, was murdered in a suburban cornfield by 
having her throat cut. Rubenstein, a neighbor, acquaintance, and in every 
point of character and education apparently a not unfit associate for such a 
girl, was suspected, and arrested about three days after the event. His boots 
were found to fit the tracks in the field; and it was said that a patch upon the 
sole of one of them had left a distinct mark in the tracks. One or two drops 
of blood appeared on the boots; also upon one of them was found a bit of corn- 
husk, and a shred of woollen of the same texture as the girl’s shawl. The mud 
upon them corresponded in color and ingredients with the mud in the field. 
One or two small spots of blood appeared inside the coat-sleeve, on the edge of 
the lining. The knife with which the deed was done was found in a coru- 
stack, close by the corpse; and a little girl testified with much certainty that 
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she had recently sold that knife to Rubenstein. Parties also testified that the 
girl and a man resembling Rubenstein had been travelling, apparently in com- 
pany, in a horse-car, to a point not far distant from the field, and at an hour 
not much earlier than that at which the murder appeared to have been com- 
mitted; and that the girl immediately followed the man out of the car. Ru- 
benstein had made some few suspicious remarks; having suggested to the girl’s 
brother, after she was found to be missing, that she might have been carried 
into the country by loafers, and murdered. He also stated that he had had a 
dream about her, and that she was found lying just as she had appeared to 
him in his dream. 

Such was the case for the prosecution. For the defence, it was urged that 
the boot-tracks could not be trusted to have remained unaltered during nearly 
four days, with the weather at a temperature varying about the point betwixt 
thawing and freezing; that the boots had been worn about the muddy streets of 
New York, among slaughter-houses, in dry-goods stores, and near a-factory for 
making mattresses from corn-husks, and had been so worn during three days 
after the date of the murder; that defendant bled frequently and severely from 
the lungs, and might so have spotted his boots; that he had, not many months 
before, only imperfectly recovered from a prostrating sickness, greatly reducing 
his strength; whereas the girl was strong and well-developed, and not likely to 
be mastered in a death-struggle without leaving some traces upon him. The 
evidence of the persons who professed to have seen the prisoner and the girl in 
the horse-car was certainly far from conclusive as to the identity of Rubenstein. 
In short, doubts and explanations, not altogether satisfactory, yet of some de- 
gree of weight, were suggested as to every item of the case for the prosecution, 
except only the ownership of the fatal knife. The chief witness for the gov- 
ernment, who swore to having seen the prisoner and the girl going together 
into the field, and to having shortly after heard the girl’s cries for help, was 
shown to be so utterly unworthy of credit, that the district-attorney altogether 
abandoned him. But the strength of the defendant’s case lay in none of these 
points. His counsel chiefly relied upon proof of an alibi, seeking to show that 
he was present at a card-party at a place and time and for a period making it 
utterly impossible for him to have committed the crime. To support this fact, 
a number of persons were called, of both sexes, who testified that they had 
seen him at the party and in the neighborhood at the hours in question. There 
were some twelve or thirteen of these witnesses. They did not fully agree in 
their stories in all minute particulars, but came as near to agreement as might 
have reasonably been demanded from truthful witnesses. A long and thor- 
ough series of cross-examinations failed to break down any one of them. It 
could not be denied that they made out an unimpeachable case for the defend- 
ant. The district-attorney had nothing for it but to persuade the jury that 
every one of these twelve or thirteen persons had committed deliberate per- 
jury, and had clung to it with a persistence and with a success in evading de- 
tection, which, in the case of persons so ignorant, were exceedingly remarkable. 
But the jury came gallantly up to the mark. A motive for the false testimony 
was readily found in the fact that the witnesses were the relatives, friends, 
and associates of the accused man. A cause for disbelieving them was not 
wanting. They were all Polish Jews, —a class described by the district-attor- 
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ney as singularly low and ignorant, isolating themselves from all other nation- 
alities, preserving a very close and clannish communion among themselves, 
and by no means unlikely to combine to save one of their number by a crime 
which they would regard so lightly as false-swearing. It is perfectly evident 
that this argument was conclusive with the jury, and that the evidence of the 
alibi was all thrown out in a mass as utterly unworthy of credence. Without 
this wholesale excision, conviction was not an easy conclusion to reach; but 
giving credit to any one of these numerous witnesses rendered acquittal the 
only possible result. It is a striking fact, thus made manifest, that in the 
heart of New-York City there dwells a class, which, simply by reason of its 
nationality and religious faith, is practically disqualified from bearing witness 
in a capital cause. These Polish Jews were allowed to say their say upon the 
stand; but their evidence was received as the evidence of free negroes would 
have been received in the slave States, or as the evidence of Chinamen would 
be received by a native Californian jury. They might as well have held their 
peace: not the slightest particle of weight was attached to their words. Sub- 
stantial disqualification was established against them. 

One cannot help entertaining some sympathy for a man convicted by the 
aid of so obvious, so extreme, and so undiscriminating a prejudice. Seldom, 
perhaps, is the impossibility of judging satisfactorily of the merits of a verdict 
from a printed report of the evidence so strongly illustrated as in this case. 
There must have been something in the personal bearing of many of the wit- 
nesses which affected the minds of the jurors, but which is altogether imper- 
ceptible in the printed volume. The spectacle of the Polish Jews on the stand 

might conceivably have vindicated the jury from all suspicion of being too 
much influenced by an antipathy of race and faith. But certain it is that no 
panel of twelve even-minded men, having simply this record of printed pages 
before them, could possibly be brought to the point of convicting the accused. 
It must be confessed, however, that the argument of Mr. Beach for the defence 
is surprisingly weak and unsatisfactory, and failed to bring out forcibly the 
strength of Rubenstein’s case; so much so as to leave us quite confident that 
the report must be imperfect, and fails to do justice to the effort of an experi- 
enced advocate. On the other hand, the speech of the district-attorney, Mr. 
Britton (reported by a stenographer), is admirable in the handling of the 
evidence. 

It is unfortunate, that, in the preparation of the volume, the opening 
speeches for the government and the defence were omitted. Their presence 
would have aided greatly in the rapid and intelligent perusal of the testimony; 
and the case is hardly of sufficient importance or interest to justify the more 
painstaking reading which is now essential to a full mastery of the details. 


Massachusetts Reports. XIII. Cases argued and determined in the Su- 
preme Judicial Court of Massachusetts. September—November, 1873. 
ABert G. Browne, Jun., Reporter. Boston: H. O. Houghton & Co., 
Corner Beacon and Somerset Streets. 1876. 


Mr. Green is rapidly closing the gap in the series of Massachusetts Reports, 
and we regret that another volume is all that we can expect from him. Of his 
merits as a reporter we spoke at some length in our notice of his last volume 
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(10 Am. Law Rev. 565), and the one before us confirms the opinion which we 
then expressed. We notice, however, new examples of the tendency to con- 
dense too much, which we took occasion to criticise. Thus Green v. Fall River, 
p- 262, is a decision under a betterment law, which apparently lays down a very 
different rule for the assessment of betterments from that usually adopted in 
practice; and it is very important to know whether the case arose under statute 
provisions peculiar to the city of Fall River, or under the general law. There 
is nothing in the report which throws any light upon this question; and we are 
left in doubt whether this case, and Upham v. Worcester, p. 97, are to be taken 
as announcing the general rule which must govern in assessing betterments, 
or a rule limited to a small class of cases. The result is still further to con- 
fuse a subject, which, in theory quite simple, is found in practice full of diffi- 
culty, and upon which two members of the bar can rarely be found to agree. 
Certainly there is a wide difference of opinion as to the scope of these two 
decisions among those most familiar with the subject, which a fuller report 
both of facts and arguments might have tended to prevent. Indeed, we can 
hardly believe that the few arguments of counsel which are reported in this 
volume are the only ones of which it was desirable to preserve a synopsis. 
Sins of omission are rare among reporters, but are none the less to be guarded 
against; for a redundant statement can be skipped in reading, but the legal 
imagination should never be required to supply a missing fact. We would 
not be understood as recommending an indiscriminate reporting of arguments 
which we have condemned so often, but merely as suggesting an enlarged dis- 
cretion; and by no means would we have Mr. Green’s head-notes amplified. 
They are singularly felicitous and exact. 

Among the decisions we notice Rice v. Wood, p. 133, where the plaintiffs 
had been employed by the defendant as brokers to exchange certain stock for 
real estate. The owner of certain real estate had also employed the plaintiffs 
to sell or exchange it for him; and the plaintiffs brought the parties together, 
and were instrumental in effecting an exchange. The defendant knew when 
he employed the plaintiffs that they had also been employed by the owner of 
the real estate, and were to receive a commission from him; but the latter did 
not know that they were employed by the defendant. The suit was to re- 
cover a commission promised by the defendant for effecting the exchange. 
The court, in a well-reasoned opinion, held that the plaintiffs could not 
recover, distinguishing Rupp v. Sampson, 16 Gray, 398, where the plaintiff 
merely introduced the parties, and they made their own bargain. We mention 
the case, because, with Farnsworth v. Hemmer, 1 Allen, 494, it seems to cover 
every case of double employment likely to arise; and we wish that a pamphlet 
containing the two cases could be placed in the hands of every broker, in order 
that they might obtain some more accurate idea of their rights and obligations 
than many of them seem to possess. 

The head-note to Doon v. Donaher, p. 151, states that ‘‘ a paper that one has 
refused to produce on notice, he cannot put in evidence after the other side has 
proved its contents.’’ After an examination of the case, we do not see that the 
decision sustains this statement. It appears that the paper referred to was 
put in evidence by the defendant, and no question as to his right to do so 
seems to have been made; while the short opinion contains nothing upon which 
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the head-note can rest. Nothing but the head-note, indeed, makes the case of 
the least interest; but the proposition that a party, who refuses to produce a 
paper, is bound by whatever the other party may choose to say it contains, struck 
us as novel, and led us carefully to examine the decision, with the result which 
we have stated. ; 

Crow v. Stowe, p. 153, illustrates the uncertainty of proving exceptions 
which the court refuses to allow, and holds, that, where the bill of exceptions 
reported by the commissioner differs substantially from the bill tendered to 
the judge, neither the exceptions tendered nor the exceptions proved will be 
considered by the court. We cannot say that this decision is not right on 
principle; but every counsel who has ever tried to settle a bill of exceptions, 
and has had his positive recollection, even when aided by his notes, disputed 
both by court and opposing counsel, will feel that it leaves the rights of the 
excepting party to rest upon a very uncertain foundation. Nothing but a 
phonographic report of the whole trial affords the least security; and even 
that is not a full protection, since, in two recent cases at least, we have seen 
the presiding judge refuse to allow the stenographer’s report to control his 
own recollection. 

Snow v. Wheeler, p. 179, is an amusing case, from the light which the 
report of the matter throws upon the mysteries of ‘‘ the Knights of St. Cris- 
pin.”” The extracts from their records are curious reading, and afford material 
enough for an article, but we can only mention them. 

Commonwealth v. Maloney, p. 211, is a case that we have read with great 
pleasure. The defendant was charged with unlawfully keeping intoxicating 
liquors. The only evidence against him was that he was seen in a room ad- 
joining the bar-room, where the liquors were kept. The defendant, without 
calling witnesses or testifying, demurred to the evidence. The presiding judge 
sent the case to the jury, reading as a part of his charge extracts from the 
charge of Chief Justice Shaw in Commonwealth v. Webster, with qualifications, 
of which the following is a specimen: ‘‘ But when pretty stringent proof of 
circumstances is produced tending to support the charge, and it is apparent 
that the accused is so situated that he could offer evidence (besides his own 
testimony) of all the facts and circumstances as they existed, and show, if such 
was the truth, that the suspicious circumstances can be accounted for consist- 
ently with his own innocence, and he fails to offer such proof (besides his own 
testimony), the natural conclusion is, that the proof if produced, instead of 
rebutting, would tend to sustain, the charge.’’ The judge cautioned the jury 
also that the neglect or refusal of the defendant to testify should not create 
any presumption against him. Wells, J., in giving the opinion of the court, 
sustaining the exceptions taken to this charge, uses milder language than we 
think the case justified, when he says, ‘‘ We think, however, that the instruc- 
tions given to the jury were calculated to induce them to give undue force to 
the evidence, if not to disregard the spirit of the statute, which forbids any 
presumption to be drawn against a defendant in criminal proceedings from his 
neglect or refusal to testify.’’ We find it difficult to imagine a mind so con- 
stituted as not to understand the effect of such a charge ; and it is doubtless 
owing to our imperfect powers of imagination that we think ‘intended ” 
might have been substituted for ‘‘ calculated,’’ in the passage we have quoted 
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from the opinion; applying the rule so often invoked in aid of justice, that every 
man is presumed to intentl the natural and necessary consequences of his own 
acts. We have read the decision with pleasure, because it is a rebuke to the 
practice, not unknown in courts, of giving the letter of instructions asked for, 
in such a way, or with such unexceptionable qualifications, as entirely to 
change their meaning. 

Gordon v. Green, p. 259, holds that trustees under a will, who bring a 
bill for instructions, are not parties to the suit in such a sense that respondents 
living in another State are entitled to have the case removed to the Circuit 
Court of the United States. 

Grinnell v. Western Union Telegraph Company, p. 299, is an interesting case 
upon the liability of the company for errors in transmitting a message; but we 
can only mention it. 

Millett v. Lemon, p. 355, points out the necessity of some amendment in 
our poor-debtor laws, and might also afford a text for an extended discussion. 
As such, we commend it to the notice of our contributors. 

Winslow v. Nayson, p. 411, is a decision as to the effect of actual notice to 
the defendant that an injunction has been ordered, though it has not been 
served, and establishes the rule for this Commonwealth. 

Hill Manufacturing Company v. Providence and New York Steamship Com- 
pany, p. 495, presented a close question under the act of Congress limiting 
the liability of ship-owners in cases of fire, — U. S. Statute 1851, c. 43, — which 
invites discussion, but we must content ourselves with barely referring to it; 
and we regret that we must take leave of the volume without even mentioning 


several other decisions, of which we would gladly speak, but which our readers 
will find stated in our Digest. 


Reports of Admiralty and Revenue Cases argued and determined in the Circuit 
and District Courts of the United States for the Western Lake and River Dis- 
tricts. By Henry B. Brown, District Judge, Eastern District of Michigan. 
Vol. I. New York: Baker, Voorhis, & Co. 1876. 

Newserry’s Admiralty Reports, published in 1857, contained the princi- 
pal admiralty decisions in the seven principal Western Lake and River 
Districts from 1845 to that date. The present volume is intended as a contin- 
uation of those reports, although it contains cases from three districts only of 
the Sixth Circuit, — the two districts of Michigan and the Northern District 
of Ohio. The decisions of some of the courts included by Mr. Newberry are 
now regularly reported by other reporters. 

Only one case in this volume is of Judge Brown’s own deciding; but, in 
nearly all the cases from his district, we find him mentioned as proctor for one 
side or the other. From his preface we gather that he was formerly a partner - 
of the preceding reporter, Mr. Newberry. We may suppose him, therefore, to 
know pretty well what a reporter should be; and we think that he makes a very 
close approach to the ideal standard. He is always clear, direct, and accurate. 
Nowhere do we find more of the reporter than the case demands, and we get 
always the whole case. Just above each head-note are printed those heads 
of the Digest under which the case falls, —a commendable practice, followed 
only by Benedict among reporters, so far as we are aware. Every case is dated, 
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and the proof-reading generally thorough; though we find ‘lex rei cite’? many — 
times in the text, and once in the Digest; and twice ‘‘ State claim ’’ for ‘ stale 
claim.” 

Of the cases reported, several have already appeared in different legal peri- 
odicals; and one, ‘‘ The Daniel Ball,’’ p. 193, carried to Washington on ap- 
peal, is reported in 10 Wallace, p. 557. Most of them are of little general 
interest as decided law, though there are many instructive discussions and 
opinions. 

The larger half of the volume is taken up with the decisions of Judge 
Brown’s own court; and most of those decisions are by his immediate prede- 
cessor upon the bench of that court, Judge Longyear. Without a formal 
dedication, he tells us in his preface that the book is intended ‘as a tribute of 
respect to the memory of that most excellent judge and upright citizen.’’ 

We should expect to find the district courts at Detroit, Grand Rapids, and 
Cleveland, amply occupied in the present age with the exercise of their ad- 
miralty jurisdiction. The fact that there are no admiralty courts in the 
Province of Ontario, and that admiralty jurisdiction is unknown in the local 
law of the northern shore of the Lakes, gives rise to some points of controversy 
about the extent of that jurisdiction. Thus: No proceeding in rem can be 
maintained in the U. S. courts for payment for repairs furnished a Canadian 
vessel in Canada (The Mermaid, p. 71). But, if an American vessel is sup- 
plied in Canada, the general maritime law, as declared in England by the 3d 
and 4th Vict., gives a lien upon her in Canada, which can be enforced by an 
admiralty court anywhere, although there is no such court in Canada which 
can enforce it (The Champion, p. 520). In the long case of The Avon, p. 170, 
Judge Emmons of the Circuit Court holds that the waters of the Welland 
Canal are within admiralty jurisdiction, and that there is a lien upon a British 
vessel for damage done to an American vessel therein, notwithstanding the 
fact that the canal has been entirely constructed by Canada, and is entirely 
within Canada, where the local law gives no lien. The Union Express, p. 587, 
sustains a lien upon a Canadian vessel for necessaries furnished her in her 
home port, as a lien given by the general maritime law, even though there is 
no jurisdiction by the law of the place to enforce it. 

Gillett v. Peirce, p. 533, holds that the clause in the Act of 1845, saving to 
parties a right of trial by jury in admiralty in certain cases, if required by 
either of them, was, like the rest of the act, inoperative, and of no effect (The 
Genesee Chief, 12 How. 443; The Eagle, 8 Wall. 25), prior to the recent re- 
vision of the statutes; but that, as it is now embodied in that revision, — § 566, 
— it stands as an express grant of such a right not previously existing. 

In The Gem, p. 37, Judge Wilkins held that there was no lien for wharfage; 
although the reporter refers us in a note to the more recent opposite decision 
of The Kate Tremaine, 5 Ben. 60, and cases there cited, and thinks that the 
weight of the decisions now is, that there is such a lien. Judge Lowell’s 
very recent opinion in The Geo. T. Kemp, Mass. Dist., June, 1876, sustains 
the dictum about a stevedore’s lien in The Williams, pp. 208-226. The St. 
Joseph, p. 202, in distributing proceeds, upon general grounds prefers liens 
under State laws to mortgages in opposition to certain cases in other districts 
(The Grace Greenwood, 2 Bissell, 131). 


760 BOOK NOTICES. 


There are a large number of collision cases, decided mostly upon familiar 
principles. They nearly all, as might be expected, discuss the rights and 
duties of tow-boats, and vessels in tow. 

In The Old Concord, p. 270, a vessel was libelled, and released upon stipu- 
lations. The sureties thereafter becoming insolvent, the vessel was remanded 
to the custody of the marshal by order of the court on an ex parte application ; 
but upon argument the court promptly vacated the order, and intimated that 
the only remedy was by application for an order requiring new sureties, and 
process for contempt if that order was disobeyed. 

The following passage, evidently composed at a distance from ‘‘ the ebb and 
flow of the tide,’’ strikes our eye. In the opinion of Wilkins, J., in the case of 
The Armstrong, p. 133, *‘ the yarn spun by sailors, assuming the solemn dig- 
nity of testimony, must always be received with caution, and scrupulously 
sifted, however carefully woven.’’ 


A Treatise on the Limitation of Actions at Law, and Suits in Equity and Ad- 
miralty ; with an Appendix containing the American and English Statutes 
of Limitations. By J. K. ANGELL. Sixth Edition, revised and greatly 
enlarged. By Joun Witper May, Author of ‘ Treatise on the Law of 
Insurance.’’ Boston: Little, Brown, & Company. 1876. 


Tne second edition of Angell on Limitations was published in 1846. It 
was practically a new work; and, since that time, it and the subsequent editions 
have been the standard American authority upon the subject. The additions 
and improvements contained in the three later editions, including the present 
(6th), have been the work of John Wilder May, Esq., of the Suffolk Bar, 
with whose erudition and diligence the profession has been acquainted by his 
work upon the Law of Insurance. 

Of course, the law upon this subject, originating as it has with most nations 
in statutory provisions, is not by any means as interesting to the student as 
it is useful to the practitioner. And yet there are no classes of statutes which 
seem so entirely to echo a universal sentiment in the minds of men as 
do those of limitation. This is probably because, after all, occupation by 
man (usu captio) is the origin of all property. Indeed, it is, perhaps, even a 
prompting of brute instinct; as ‘‘ foxes have holes, and birds of the air have 
nests,’’ and their notions of title are founded upon possession or occupancy. 

Sometimes, it is true, occupation is united and aided by other circumstances, 
as in the case of the New-Zealander, who, when inquired of as to his title to 
his hut, replied, that he had eaten the former occupant. But an eminent 
English judge has said that adverse possession is the best title to land; and 
this rule of prescription has been general, except with the chosen people, whose 
laws provided, as our author tells us, that all property belonging to others 
should be restored at the jubilee. However, as, in the case of the Jews, 
this rule would be applicable chiefly to old clothes, the exception is unimpor- 
tant. 

Following the prompting of this instinct, the equity and admiralty courts, 
with great unanimity, have followed the analogies of the common-law statutes; 
and among the branches of the subject treated in this work are short but sat- 
isfactory chapters upon the doctrines of these courts. 
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The book before us, as we believe, discusses thoroughly in thirty-seven 
appropriate chapters the various applications of the maxim, Interest reipub- 
lice ut sit finis litium, and shows how the courts have applied in various 
actions the expression, ‘* Let us have peace.’’ These chapters cover about 500 
pages, the remaining 210 pages consisting of appendix and index. .- 

The appendix may appear rather bulky, containing as it does the statutes 
both of England and of the various United States. But the work is intended 
for the use of lawyers who have not easy access to the statutes of various 
States; and, upon consideration, it is evident that the usefulness of the work 
to the practising lawyer must depend very much upon his ability to compare 
the words of the statute upon which a decision is made with the statute which 
he has under consideration. 

Among the most interesting chapters are those upon ‘‘ Want of persons 
to sue and be sued,”’ ‘* Torts quasi ex contractu,’’ ‘* Trustees of personal prop- 
erty,’’ ‘‘ New promises and acknowledgments,” ‘‘ Acknowledgments by part 
payments,’’ — judicial exceptions, and most of all ‘lex loci and lez fori.” 
Apropos of this important heading, it is well known that most of the statutes 
of limitations of actions affect the remedy merely, and therefore the law of 
the forum is applied by the court which hears the cause. It is true that a 
State may as to future actions provide that the contract or promise shall be 
void after a certain time without ‘‘ impairing the obligation of contracts,’’ 
and some countries and States of the United States have done this. In Bul- 
ger v. Roche, 11 Pick. 36, Judge Shaw implies that the total destruction of the 
remedy does not destroy the right; for in that case, the parties having lived in 
the country where the contract was made until after the Lethean tide of the 
statute had swept over the claim, it was contended that there could be no re- 
covery in another forum. This was overruled by the court; and in Putnam v. 
Dike, 13 Gray, 535, one inhabitant of Vermont, having a claim against another 
originating in 1815, found his debtor commorant in Massachusetts, brought 
suit on the same in 1859, and recovered the full amount with interest. An- 
other illustration of the maxim that ‘a rolling stone gathers no moss,’’ and 
that one who wishes to plead the statute of limitations should remain at home. 
There are, however, some States, like California, whose legislation has been so 
favorable to visitors as to provide that the statute of any State in which the 
contract was made may be pleaded in her courts. This freak of legislation 
was probably owing to the character of many of the early settlers in Cali- 
fornia, who, like the first Romans, went thither with broken fortunes and 
deeply in debt, and soon became wealthy citizens. This is the case of the 
history of a people being written in their legislation. 

The notes, which are chiefly the work of Mr. May, are very full and 
thorough, and as many as seven hundred and six cases have been added 
since the last edition. This does not include all cases decided, but only 
those supposed to involve a new application of the statute. This statement 
illustrates to what vast litigation these statutes of rest have given rise, and the 
importance of the work. Such a work can only be judged after use; but 
we have no doubt that this new edition will prove as useful as its predeces- 


sors. 
VOL. X. 49 


| : 
XUM 


762 BOOK NOTICES. 


Reports of Cases decided in the Supreme Court of the State of Oregon, from Sep- 
tember Term, 1870, to December Term, 1873. C. B. BeLirncer, Reporter. 
Vol. IV. San Francisco: A. L. Bancroft & Co., Law Publishers, Booksell- 
ers, and Stationers. 1876. 


Mr. BeLiincer’s duties are somewhat less onerous than those of his 
official brethren in other States; and in the present volume, which, exclusive 
of index and tables, contains barely four hundred pages, he has reported the 
decisions of the Supreme Court from the September Term, 1870, to the Sep- 
tember Term, 1873, both inclusive, besides a single case decided in 1869. A 
reporter, who has to wait so long for material enough to fill a volume, might 
be pardoned if he made no special effort to condense his matter; but we are 
glad to say that the volume before us contains little or nothing that could have 
been omitted. We notice an occasional redundancy in the head-notes; and 
they are calculated in many instances to give the reader no distinct idea of 
the case to which they are prefixed. Thus in Newsom v. Greenwood, p. 119, the 
head-note simply states two very elementary propositions, without giving 
the least clew to the case in which they were applied; and the same remark 
is true of quite a number of cases. Mr. Bellinger seems to have used excellent 
judgment in reporting the arguments of counsel, of which enough are pre- 
served to show what points were taken and what authorities were cited in those 
cases whose importance made a synopsis of the arguments desirable. 

The cases reported turn largely upon points of local practice and the con- 
struction of State statutes, and are therefore of little interest in other States. 

In Pitzer v. Russell, p. 124, the plaintiff had obtained judgment against 
the defendant; but having neglected for more than a year to file a transcript 
of his judgment with the county clerk, and having thereby lost the right to 
levy his execution on real estate, he brought a new suit on his judgment. On 
demurrer, the court held that the plaintiff could not bring his suit as a matter 
of right, and that the fact that he had by his neglect lost his remedy against 
real estate did not lay any foundation for his suit. This decision strikes us as 
a little astonishing, and seems to make a judgment in Oregon rather a shield to 
the debtor than a benefit to the creditor. Possibly in that State the familiar 
quotation is slightly altered, so as to read, ‘* Thrice is he armed that hath just 
his quarrel,’”? unencumbered by a judicial determination of his rights. 


Reports of Cases argued and determined in the Supreme Court of the State of Wis- 
consin. With Tables of the Cases and Principal Matters. O.M. Conover, 
Official Reporter. Vol. XXXVIII. Containing Cases of the January and 

- August Terms, 1875. Chicago: Callaghan & Co., Law Publishers. 1876. 
Mr. Conover publishes his volumes with unexampled promptness and 
rapidity. ‘* This volume,’’ as we are informed by a memorandum, ‘“ contains 
all the cases, except four, determined by the court prior to the first day of 

February, 1876, and not previously reported,’’ and was published not far from 

the first of April. The profession in Wisconsin have no reason to complain 

of the reporter, if they are not familiar with the decisions of their Supreme 

Court; and we are glad to remark this example of the improvement, which is 

very noticeable all over the country in the system of reporting. 

We have several times taken occasion to speak favorably of Mr. Conover as 
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a reporter; but we regret to notice no perceptible improvement in those respects 
where his method has seemed to us faulty. He still reports arguments of 
counsel with unnecessary fulness; and that his head-notes are much too volu- 
minous, he seems tacitly to admit, since he prefaces each with a short table of its 
contents. Each paragraph in the head-note proper is numbered, and the con- 
tents of each are succinctly stated in the prefatory table. If we could persuade 
him to have only one head-note, and to make that a happy mean between the 
two extremes of prolixity and condensation which he now provides, we are 
satisfied that his reports would be improved. 

The present volume contains few interesting cases; the decisions in many 
turning upon points of local practice, and in a large proportion of the 
others involving none but well-established principles. We have noticed with 
surprise the large number of instances in which the opinion is followed by 
the note, ‘* Ryan, C. J., took no part in the decision of this cause;’’ for, in a 
court consisting of only three judges, the frequent absence of a single member 
is most unfortunate. We should think that an increase in the number of 
judges would be demanded as well by the Bench as by the Bar of Wisconsin. 


Reports of Cases adjudged and determined in the Court of Chancery of the State 
of Delaware. Under Authority of the General Assembly. By Danie M. 
Bates, late Chancellor. Vol. I. Philadelphia: T. & J. W. Johnson & 
Co. 1876. 

_ Tuts is the first volume of a series of Chancery Reports authorized by a 
resolution of the General Assembly, which directed the chancellor to ‘ collect 
ahd publish such equity cases, heretofore determined in the Court of Chancery 
of this State, as, in his judgment, should be proper for public information.” 
It contains cases selected and prepared from the manuscript-notes of the chan- 
cellors from the year 1514 to 1833. Of course, the early opinions existed in a 
very imperfect state; and we may well expect considerable improvement in the 
substance of the later volumes. 

This volume has an historical and curious rather than a practical value by 
itself, and will be of more service as one of the series than for any present 
utility in actual practice; and we therefore excuse ourselves from any extended 
notice of the reported cases. 

In its mechanical aspect, it is certainly commendable. Clearly printed, well 
bound, lying easily open in the hand, it forms a handsome volume. 

In an appendix are contained biographical sketches of the first five chan- 
cellors of Delaware, covering the years from the organization of the court under 
the Constitution of 1792 down to 1865. These sketches are interesting and 
valuable. 


A Key to Story’s Equity Jurisprudence. Containing over Eight Hundred Ques- 
tions. Being an Analysis classified by Subjects and References, and an 
Index. Designed for the Use of Universities, Colleges, and Law Schools, 
and for Private Use. By R. 8. Guernsey, of the New-York Bar. New 
York: Diossy & Co., Publishers, 86 Nassau Street. 1876. 

Tuts book, consisting of questions classified to conform to the arrangement 
of Story’s Equity, is intended as an Jndex rerum for students’ use. An ability 
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to answer all the author’s questions accurately and tersely would certainly de- 
monstrate a thorough knowledge of equity jurisprudence, not to say the pos- 
session of a liberal education; and an honest attempt, after reading Story, to 
classify one’s information in any manner, is sure to be attended with nothing 
but good. 

Our opinion of the book is similar to that which is formed on an irispection 
of any of the numerous Bible question-books, — books that are easy enough to 
compile, and which are serviceable to try the mettle of the student. Any one 
can ask questions: it is a difficult matter to give comprehensive answers. 

There are not, we imagine, many working lawyers who will ever care to 
own this catechism for their own use; but to the unmethodical law student, 


and to the law professor who desires to teach him method, it will prove of 
service. 


Insanity in its Medico-Legal Relations. Qpinion relative to the Testamentary 
Capacity of the late James C. Johnston, of Chowan County, North Carolina. 
By Wittr1am A. Hammonp, M.D., Professor of Diseases of the Mind and 
Nervous System in the Bellevue Hospital Medical College, New York; 
late Surgeon-General United States Army, &c., &c. Second Edition, with 
an Appendix containing the Main Points of Judge Merrimon’s Charge to 
the Jury. New York: Baker, Voorhis, & Co., 66 Nassau Street. 1867. 


Tuts book has just been reprinted. It contains, beside what the title- 
page suggests, a discussion, fortified by authority and precedent, of that form 
of insanity known as monomania, or insane delusion, or partial insanity; and 
this discussion gives to the book its chief value. The case to which this essay 
is appended is briefly this: James C. Johnston died in 1865, about two years 
after executing a will by which his natural heirs were disinherited; and the 
whole of his property was devised to strangers with whom he had never been 
intimate. For fifteen years prior to the date of his will, he had been subject to 
attacks of delirious paroxysms of insanity; and in the intervals he was appar- 
ently of sound and healthy mind. He could control in great measure the re- 
currence of these attacks. He had lived for many years on terms of affectionate 
intimacy with his nephew and his family. Suddenly, in March, 1863, he turned 
on his relatives, drove them from his house, refused to see them, conceived a 
most violent hatred for them, and almost immediately made his will. On the 
twelfth day of September, in the same year, he ratified and confirmed this 
will, fearing that it might be thought that it was ‘‘ made under sudden in pluce 
& excitement.’”? Dr. Hammond was clear that he had not testamentary ca- 
pacity; but the jury found otherwise. 


A Digest of the Illinois Reports, embracing all the Decisions of the Supreme 
Court of the State, from the Fifty-fifth to the Sixty-eighth Volumes, inclu- 
sive; with a Table of Cases, and Cases Criticised. By Cuartes H. Woop 
and Josern D. Lona, of the Illinois Bar. Vol. III., being a Supplement. 
CuicaGo: E. B. Myers, Publisher. 1876. 


Ir is difficult for the reviewer to do more than criticise the external appear- 
ance of a digest. Its accuracy, its completeness, its reliability, must be tested 


by actual use. No examination by any standard except that of practical utility 
would subserve any useful purpose. 
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The volume before us supplements and completes the digest of Tlinois de- 
cisions down to and including the sixty-eighth volume of the reports. 

Its form is not wholly to be commended, being of a nondeseript, heteroge- 
neous character, stating the points determined, not by any fixed rule, but, as 
far as we can obsérve, entirely at random, sometimes, as if announcing one 
of the fundamental principles of natural law, e. g., on p. 210: “ THE BARE 
UNSUPPORTED TESTIMONY of an artful, designing woman, should not, for the 


. safety of society, be permitted to prevail against the positive denial of the 


party sought to be charged. Broughton v. Smart, 59 Ill. 440:”? again, as if 
stating a rule of the court, as on p. 286: ‘‘ CRoss-ERRORS, unless assigned on 
the record, will not be noticed by the court. Pollard v. King, 63 Ill. 36:”? and 
sometimes with a brief statement of facts, and the judgment of the court 
thereon under a “‘ held.’’ This latter mode is, as we have said again and again, 
in our judgment the only true one. 

The typography and mechanical arrangement of this book are excellent. 


Massachusetts Reports. Vol. CXVIIT. Cases argued and determined in the 
Supreme Judicial Court of Massachusetts. June—October, 1875. Joun 
Laturop, Reporter. Boston: H. O. Houghton & Co. 1876. 8vo, pp. 
677. 


Tue present reporter has improved upon his predecessors in what may be 
called the mechanical part of his work, but is hardly their equal in reporting. 
He deserves credit for his boldness in printing cases in the order of decision, 
and for having been the first to prefix a table of cases cited by the court. But 
he has not yet acquired the discriminating judgment of Mr. Browne and his 
able coadjutors, Messrs. Gray and St. John Green. The distinction is inter 
apices juris; for we have little doubt that the Massachusetts Reports remain 
the best in the country, and compare in some respects advantageously with the 
English. But, to take two exceptional cases, it may be fairly said that the 
long extracts from the stenographer’s report on pp. 102 et seq., and pp. 433 et 
seqg., could have been condensed with safety. We must confess to a prejudice 
against any thing that reminds us of the undigested jumbles of evidence which 
have been common in many of the Western reports. Cases are rare where the 
question is, whether there was any evidence to sustain an allegation; such as 
negligence, for instance. In most others, we do not see why a discreet reporter 
may not exercise the judgment which mutual apprehensions have prevented 
the counsel from exercising, and cut down a report, or bill of exceptions, to a 
short statement of what the evidence tended to prove. There is something un- 
pleasing to the eye in a statement that “ A. B. testified,’’ followed by a page 
in quotation-marks, and then ‘‘ Cross-examined,’’ and more quotation-marks. 
To finish criticising, the head-notes still leave something to be desired in the 
way of compact lucidity. But, after all, reporting is a matter of tact and hard 
work, and can hardly be done by formula. It is not copiousness or abridg- 
ment, or a particular form of head-notes, or putting in arguments or leaving 
them out, that is the key to success, but all of these things in the right place. 
The present volume is very fairly done; and, if any marks of haste are detected, 
Mr. Lathrop’s promptness in getting out his volumes should fairly be remem- 
bered in set-off. 
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The volume is a remarkably interesting one, and contains many instruc- 
tive cases. There are one or two nice points in law arising out of the 
great fire, a decision which does not quite convince, that if a partial loss is 
repaired, and then a total loss follows during the term of a marine policy, 
the insurer is liable for the amount of both losses, although it exceeds the 
amount named in the policy, p. 209. An elaborate determination that there 
is no vendor’s lien in Massachusetts, p. 261. A discussion of collateral war- 
ranty, p. 369; and many others which we leave for the Digest. To mention 
what is not likely to appear there, Commonwealth v. Costley, pp. 1, 24, contains 
a good statement by the Chief Justice of the doctrine of proof beyond a rea- 
sonable doubt in capital cases. In Pennock y. Lyons, p. 92, the metaphysics of 
Dumpor’s case \ed the court to intimate that a condition against assignments 
without consent was gone after an assignment with consent. Nickerson y. 
Wheeler, p. 295, is interesting to the jurist, as one of a growing line of cases 
which limit the principle that there is no contribution between wrong-doers. 
Execution had issued upon a decree in favor of a creditor of a corporation 
against the plaintiff and the defendant (who were both officers of the company) 
jointly and severally, upon the ground of their neglect to file certificates re- 
quired by law. The execution had been satisfied out of the plaintiff’s prop- 
erty. The plaintiff was held entitled to contribution. What is the difference 
between an act which is illegal and one which is simply taxed? If a man may 
do or omit a given thing at a definite cost which he may afterwards distribute 
among those concerned with him, can the liability be called more than a tax 
which may be lawfully incurred at the option of the person concerned, like a 
protection tariff? 

It is to be noticed that we have here some of the last decisions of the 
lamented Judge Wells. There was something which recalled Judge Shaw in 
his manner of investigation. It is equally fortunate for the bench and bar 
that he has been succeeded by a man of such grasp and ie in dealing 
with the law as Judge Lord. 


The Legislation of the German Empire, with Explanatory Notes. Published by 
Dr. Ernst Bezoip, in Conjunction with Prof. Dr. ExpeMann, Prof. 
Dr. vy. Hoirzenporrr, Reichs-Ober-Handels-G.-Rath, Dr. Pucnest, 
Generalstaatsanwalt, Dr. v. Scuwarze, and others. Part III., Crim- 
inal Law and Criminal Procedure. Vol. I., numbers 2 and 3, containing 
the Imperial Statute relating to Trade-Marks, enacted 30th November, 
1874, and the Stamp Act for Negotiable Paper, enacted 10th June, 1869; 
with a Commentary by Oscar Merrs, K. Appellationsrath in Justinburg. 
Tuts work, both in plan and method of its execution, is a characteristically 

German enterprise. The object of the publishers, as indicated in their pro- 

spectus, is to bring together in the original text the principal statutes of the 

empire, and to accompany each with a commentary, at once critical and ex- 
planatory, by a recognized master of the theory and practice of law. 
The work is divided into three parts, devoted respectively to Private Law, 

Public and Administrative Law, and Criminal Law. 

Of Part I., but a single number has as yet appeared. In that are included 
the statute of Nov. 14, 1867, relating to rates of interest as regulated by con- 
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tract; the statute of May, 29, 1868, for the ‘abolition of imprisonment for 
debt;’? and the statute of June 21, 1869, relating to the ‘attachment of 
mechanics’ and laborers’ wages.’’ 

Of Part II. three numbers have appeared, which contain eleven statutes 
relating to ‘‘ coinage, currency, and banking.” 

Three numbers of Part ILI. have also been published, — the two now before 
us, and another containing the press law of May 7, 1874. 

The publishers, if the two numbers referred to are a fair sample of the 
entire work, are entitled to great praise. The criticism of the editor is fear- 
less, but judicious. The explanations of the ambiguous passages, which, by 
reason of the great care with which the statutes are framed in Germany, are 
surprisingly few, are eminently satisfactory, the arguments for and against the 
various possible interpretations being clearly and fairly stated. Not the least 
useful part of the editor’s work, however, consists in the numerous references 
to prior legislation upon the same subjects, as well as to the debates in the 
Reichstag which preceded the enactment of the statutes. 

A work like the one under review is, of course, mainly valuable to the Ger- 
man lawyer; but we can most cordially recommend it to the student of com- 
parative law, and to all who may be interested in legislation. 


Reports of Cases at Law and in Chancery determined in the Supreme Court of 
Colorado Territory to the Present Time. By Moses Hatuetr. Vol. II. 
Printed for the Reporter, Denver, Col. Sold by Richards & Co. 1876. 
Tuisvolume includes cases decided during the years 1873 to 1875 inclusive. 

The opinions are generally creditable both to the learning and the judicial 
spirit of the court. It is satisfactory to find them marked by dignity of style, 
and, for the most part, by a cautious reliance upon authority. That some of 
them are long seems largely due to the anxiety of the court to dispose of every 
point suggested, —a practice easy for a young court whose boldness is not 
smothered by an accumulation of precedents, and whose leisure is sufficient. 

The reporter is too diffuse. The cases are heavy with unsifted details of 
evidence, and some of the head-notes are expanded into reports. 

A large proportion of the cases arise upon points of practice under the local 
laws, and there are few of general interest. 

In Browne et al. v. Steck, p. 70, it is held, that, where there is a stipulation 
in a promissory note to pay interest after maturity, such interest can be re- 
covered as liquidated damages; and, if the defendant claims that it was in- 
tended as a penalty, the burden is upon him to prove this by evidence of the 
exorbitant rate of the interest agreed upon. 

Martin et al. v. Skehan, p. 614, decides that a surety upon a promissory note 
is discharged if the holder neglects, after request by the surety, to proceed against 
the principal debtor, and the collection of the debt is defeated by the subsequent 
insolvency of the latter. The opinion is careless and ill-considered. It is based 
upon the old case of Paine v. Packard, 13 Johns., and entirely ignores the un- 
sparing criticism to which that case has since been subjected in New York. The 
support of Massachusetts authority is claimed by a sheer misrepresentation. 

In Western Union Tel. Co. ¥. Eyser, p 141, by a majority opinion it is held 
that a defendant sued as a corporation ‘‘ cannot deny its own capacity by a 
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plea pleaded either alone or with other pleas in abatement or in bar. If the 
defendant be not a corporation, then it is nothing: it cannot appoint an at- 
torney; it cannot, by attorney or otherwise, be present in court; it cannot plead, 
for it is not: the plea is, therefore, felo de se.’ 

This apparently means that the defendant association must either not ap- 
pear, and thus lose the opportunity of defending upon the merits, or answer 
to the merits, and thereby admit the incorporation, —a rather harsh alterna- 
tive, enacted in the face of established authority. 


Cases decided in the Court of Claims at the December Term, 1874, and the 
Decisions of the Supreme Court in the Appealed Cases, from October, 1874, 
to May, 1875. Reported by Cuartes C. Norr and ArcurpaLp Hopkins. 
Vol. X. Washington, D. C.: W. H. & O. H. Morrison. 1875. 

We have not had opportunity to critically examine the cases here re- 
ported, nor do we believe it necessary to an opinion of the value of the volume 
that we should do so. The reporters are one of the Judges and the Chief 
Clerk of the Court of Claims. 

The first two hundred and twenty-seven pages are occupied by decisions of 
the Supreme Court in cases appealed from the Court of Claims, only a few of 
which have yet been reported in the regular series of Supreme Court Reports: 
the remainder of the volume contains the decisions of the Court of Claims 
down to May, 1875. In all the cases in this volume, the United States is 
necessarily a party; and the questions presented for decision comprise many 
of considerable public interest, —of greater interest to the publicist and the 
political student than to the lawyer. Cases under the abandoned and captured 
property acts growing out of the Rebellion occupy most of the book, and con- 
tain discussion of the status of rebel owners of seized property, of the effect 
of pardon and amnesty, on property rights, and of the validity of contracts 
made in furtherance of the Rebellion. 

The decision of the Court of Claims in The State National Bank of Boston 
v. The United States —a case still fresh in the minds of our readers, which in- 
volved the right of Hartwell, a cashier in the Sub-Treasury, to apply gold 
certificates left with him for redemption to make good his own defalcations — 
is reported in this volume. 

The book is tolerably well printed; though we-have noticed several mis- 
prints and orthographical errors, for which the reporters are responsible. 


The Law of Adoption in the United States, and especially in Massachusetts. By 
Witiram H. Wurrmore, A.M. With an Appendix containing the Mas- 
sachusetts Act of 1876. Albany: Joel Munsell. 1876. 


Turs little book owes its existence to the desire of its author to remedy 
some of the imperfections of Massachusetts legislation respecting the property 
rights of adopted children. It was compiled as an aid to the legislative commit- 
tee to whom its author’s draught of a new bill was committed; and the Statute 
of 1876, ce. 213, shows the effect of such thorough preparation and forethought 
omthe acts of a legislature. Here are published the past legislation of Massa- 
chusetts; the existing laws of twenty-one other States; a brief statement of the 
case of Sewall vy. Roberts, 115 Mass. 262, which was discussed at some length in 
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9 Am. Law Rev. 74; together with an editorial review of the scope and provi- 
sions of the law of adoption as existing throughout the United States. The 
appendix has a review of the Massachusetts decisions on estates tail, showing 
how far those estates are recognized under the law of that State. 

To those persons who have not considered the sweeping nature of such legis- 
lation, that inserts a new element in the calculation of the descent of property, 
that gives legitimate children to unmarried persons, and puts it substantially 
in the power of any one to have children at will, with the convenient addition 
of so having them as to affect at once his own title to property, this book will 
furnish considerable food for reflection. We commend it to the attention of 
lawyers in those States whose laws, like Massachusetts’ before this year, need 
radical change. 


United States Digest. A Digest of Decisions of the Various Courts within the 
United States, from the Earliest Period to the year 1870; comprising all 
the American Decisions digested in Thirty-one Volumes of the United States 
Digest, with Careful Revision, and Important Additions. By Benjamin 
VauGuan Apporr. First Series. Vol. XU. Salvage—Taxes. Boston: 
Little, Brown, & Co. 1876. 


Same. Vol. XIII. Telegraph Companies—Variance. 


Same. Vol. XIV. Vendor and Purchaser—Wyoming. With Index. 


Tuis series is now completed; and in our next number we shall notice the 
whole work more at length than we now have the space for. 


Notes on Elementary Law. By Witt1am C. Roxrxson, Professor of Ele- 
mentary Law in Yale College. New Haven: Press of Hoggson & Robin- 
son. 1875. 


Principia; or, Basis of Social Science. Being a Survey of the Subject from the 
Moral and Theological, yet Liberal and Progressive, Standpoint. By R. J. 
Wricutr. Second Edition. Philadelphia: J. B. Lippincott & Co. 1876. 
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UNITED STATES. 


Tue Enrorcement Act. — The Supreme Court has rendered two impor- 
tant decisions upon questions of constitutional law. One of these, United 
States v. Reese, involved the validity of the 3rd and 4th sections of the act of 
Congress commonly known as the ‘* Enforcement Act’’ (16 Stat. 140). 


“The 3rd section [says the Chief Justice] is to the effect, that whenever, by or 
under the constitution or laws of any State, &c., any act is or shall be required to 
be done by any citizen as a prerequisite to qualify or entitle him to vote, the offer 
of such citizen to perform the act required to be done ‘as aforesaid’ shall, if it fail 
to be carried into execution by reason of the wrongful act or omission ‘aforesaid’ of 
the person or officer charged with the duty of receiving or permitting such perform- 
ance, or offer to perform, or acting thereon, be deemed and held as a performance in 
law of such act; and the person so offering and failing as aforesaid, and being other- 
wise qualified, shall be entitled to vote in the same manner and to the same extent as 
if he had in tact performed such act ; and any judge, inspector, or other officer of 
election, whose duty it is to receive, count, &c., or give effect to, the vote of any such 
citizen, who shall wrongfully refuse or omit to receive, count, &c., the vote of such 
citizen, upon the presentation by him of his affidavit stating such offer, and the time 
and place thereof, and the name of the person or officer whose duty it was to act 
thereon, and that he was wrongfully prevented by such person or officer from per- 
forming such act, shall for every offence forfeit and pay, &e. 

“The 4th section provides for the punishment of any person who shall, by force, 
bribery, threats, intimidation, or other unlawful means, hinder, delay, &c., or shall 
combine with others to hinder, delay, prevent, or obstruct any citizen from doing any 
act required to be done to qualify him to vote or from voting at any election.” 


The defendants were two inspectors of a municipal election in Kentucky, 
and were indicted for refusing to receive and count at the election the vote of 
‘a citizen of the United States of African descent.’’ The case came before 
the court upon demurrer to the indictment. The Chief Justice, in delivering 
judgment, says, — 


“ The Fifteenth Amendment does not confer the right of suffrage upon any one. 
It prevents the States or the United States, however, from giving preference, in this 
particular, to one citizen of the United States over another, on account of race, color, 
or previous condition of servitude. Before its adoption, this could be done. It was 
as much within the power of a State to exclude citizens of the United States from 
voting on account of race, &c., as it was on account of age, property, or education. 
Now it is not. If citizens of one race having certain qualifications are permitted by 
law to vote, those of another having the same qualifications must be. Previous to 
this amendment, there was no constitutional guaranty against this discrimination. 
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Now there is. It follows that the amendment has invested the citizens of the United 
States with a new constitutional right which is within the protecting power of Congress, 
That right is exemption from discrimination in the exercise of the elective franchise 
on account of race, color, or previous condition of servitude. ‘This, under the express 
provisions of the second section of the amendment, Congress may enforce by ‘ appro- 
priate legislation.’ ” 


He then proceeds to consider whether the act is ‘‘ appropriate legislation ” 
for that purpose, and declares, that, in the opinion of the court, ** the lan- 
guage of the 3rd and 4th sections does not confine their operation to un- 
lawful discriminations on account of race, &c. If Congress had the power 
to provide generally for the punishment of those who unlawfully interfere to 
prevent the exercise of the elective franchise, without regard to such discrimi- 
nation, the language of these sections would be broad enough for that 
purpose.”’ Finally, upon the question whether a statute so general in its pro- 
visions could be made available for the punishment of those who were guilty of” 
unlawful discrimination on account of race, &c., he says, — 


“We are not able to reject a part which is unconstitutional, and retain the re- 
mainder; because it is not possible to separate that which is unconstitutional, if there 
be any such, from that which is not. The proposed effect is not to be attained by 
striking out or disregarding words that are in the section, but by inserting those that 
are not now there. Each of the sections must stand as a whole, or fall altogether, 
The language is plain. There is no room for construction, unless it be as to the effect 
of the Constitution. The question, then, to be determined is, whether we can intro- 
duce words of limitation into a penal statute so as to make it specific, when, as ex- 
pressed, it is general only. 

“Tt would certainly be dangerous if the Legislature could set a net large enough 
to catch all possible offenders, and leave it to the courts to step inside and say who 
could be rightfully detained, and who should be set at large. This would, to some 
extent, substitute the judicial for the legislative department of the government. The 
courts enforce the legislative will when ascertained, if within the constitutional grant 
of power. Within its legitimate sphere, Congress is supreme, and beyond the control 
of the courts; but if it steps outside of its constitutional limitations, and attempts that 
which is beyond its reach, the courts are authorized to, and when called upon in due 
course of legal proceedings must, annul its encroachments upon the reserved power 
of the States and the people. 

“ To limit this statute in the manner now asked for would be to make a new 
law, not to enforce an old one. This is no part of our duty. : 

“ We must, therefore, decide that Congress has not as yet provided by ‘appro- 
priate legislation’ for the punishment of the offence charged in the indictment.” 


Tne State Passencer Acts. —In the other decision, the statutes of 
New York, Louisiana, and California, requiring a bond to be given, or a 
commutation in money to be paid, for every foreign passenger landed within 
the State, were declared void. The statutes of New York and Louisiana were 
very similar; and one judgment was delivered in the two cases in which their 
ralidity came into question, J/enderson vy. Wickham, and Commissioners of 
Emigration y. North German Lloyd. The statutes required the master or 
owner of every vessel bringing a passenger from any country out of the 
United States to give a bond in the sum of $300 to indemnify the commis- 
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sioners of emigration, and every county, city, and town in the State, against 
any expense for the relief or support of the person named in the bond, for 
four years thereafter; but he might be released from giving such bond by 
paying, within twenty-four hours after landing the passengers, the sum of 
$1.50 for each one of them. A penalty of 8500 was imposed if. neither the 
bond was given nor the sum paid. These statutes the court declared to be a 
regulation of commerce with foreign nations, which was within the exclusive 
control of Congress. 

The statute of California, involved in the case of Chy Lung v. Freeman, 
was somewhat different from those of New York and Louisiana. Mr. Justice 
MILLER says of it, — 


“Tt is a most extraordinary statute. It provides that the commissioner of immi- 
gration is ‘to satisfy himself whether or not any passenger who shall arrive in the 
State by vessels from any foreign port or place (who is not a citizen of the United 
States) is lunatic, idiotic, deaf, dumb, blind, crippled, or infirm, and is not accom- 
panied by relatives who are able to support him, or is likely to become a public 
charge, or has been a pauper in any other country, or is, from sickness or disease, 
existing either at the time of sailing from the port of departure or at the time of his 
arrival in the State, a public charge, or likely soon to become so, or is a convicted 
criminal, or a lewd or debauched woman ;’ and no such person shall be permitted to 
land from the vessel, unless the master or owner or consignee shall give a separate 
bond in each case, conditioned to save harmless every county, city, and town of the 
State against any expense incurred for the relief, support, or care of such person for 
two years thereafter. ‘ 

“If the shipmaster or owner prefers, he may commute for these bonds by paying 
such a sum of money as the commissioner may, in each case, think proper to exact; 
and, after retaining twenty per cent. of the commutation-money for his services, the 
commissioner is required once a month to deposit the balance with the treasurer of 
the State. 

“The commissioner has but to go aboard a vessel filled with passengers ignorant 
of our language and our laws, and without trial or hearing or evidence, but from the 
external appearance of persons with whose former habits he is unfamiliar, he points 
with his finger to twenty, as in this case, or a hundred if he chooses, and says to the 
master, ‘ These are idiots, these are paupers, these are convicted criminals, and these 
are lewd women, and these others are debauched women. I have here a hundred 
blank forms of bonds printed. I require you to fill me up and sign each of these for 
$500 in gold, and that you furnish me two hundred different men, residents of this 
State, and of sufficient means, as sureties on these bonds. I charge you five dollars 
in each case for preparing the bond and swearing your sureties; and I charge you 
seventy-five cents each for examining these passengers, and all others you have on 
board. If you don’t do this, you are forbidden to land your passengers under a 
heavy penalty. 

“«But I have the power to commute with you for all this for any sum I may choose 
to take in cash. I am open to an offer; but you must remember that twenty per 
cent. of all I can get out of you goes into my own pocket, and the remainder into the 
treasury of California.’ ” 


It was held that the passage of laws which concern the admission of citi- 
zens and subjects of foreign nations to this country belongs to Congress, and 
not to the States; and that this statute was, therefore, void. 
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ComMITMENT FOR CoNTEMPT BY THE Housk OF REPRESENTATIVES. — 
An investigation ordered by the House of Representatives, in regard to what 
was known as the ‘‘ Real Estate Pool,” led to a curious point of law being 
raised in court, and to a still more curious decision. The committee ap- 
pointed to conduct the investigation, with power to send for witnesses and 
papers, caused a man named Kilbourne to be summoned to appear before 
them, and required him to produce certain documents, and to answer certain 
questions relating to the matter; both of which things he refused to do. This 
conduct was reported to the House, and he was again required by the Speaker 
to produce the documents, and answer the questions; and upon his continued 
refusal he was adjudged to be in contempt of the House, and was committed 
to the custody of the sergeant-at-arms, to be kept in custody until he should 
purge himself of his contempt by signifying his willingness to obey. The next 
step taken by Kilbourne was to obtain from the Supreme Court of the Dis- 
trict of Columbia a writ of habeas corpus, upon which he was brought before 
Chief Justice Carrrer. The Chief Justice, after consideration of the case, 
‘in the light of authority and the able and exhaustive argument of counsel, 
with such reflection as ’’ he had been “‘ able to bring to the aid of judgment,” 
decided that the House of Representatives had no power to commit Kilbourne, 
and discharged him. 

The ground upon which the Chief Justice rested his decision was, that by . 
the Revised Statutes, ss. 102 and 104, it is provided that if a person, re- 
quired to testify or produce papers upon an inquiry before either House or a 
committee, wilfully makes default or refuses to answer any pertinent question, 
he shall be deemed guilty of a misdemeanor, and punished by a certain fine 
and imprisonment ; and it is made the duty of the President of the Senate, or 
the Speaker, to certify the fact of the witness’s refusal to the district-attorney, 
who is required to bring the matter before the grand jury. This provision, 
he thought, transferred to the courts whatever power the House might have 
had to punish contempt, and the power could no longer be exercised by it; 
but if it was intended that the punishment thus provided for should be in 
addition to the punishment which might otherwise have been inflicted, then 
the provision violated the Constitution, because persons would then be subject 
‘‘for the same offence to be twice put in jeopardy of life or limb.”? It was 
urged that the commitment by the House, and the punishment inflicted by the 
court, had distinct purposes : the one was to punish the misdemeanor, which 
consisted in the refusal to testify; the other was to compel the witness to testify. 
The answer of the Chief Justice to this point is remarkable. He says, — 


“This proposition avows the doctrine, that, in addition to penalties and punish- 
ments for contempt, the House has the power to coerce the recusant witness to tes- 
tify. This power, as distinguishable from penalty, is not given by the Constitution 
in express terms either to courts or legislators ; nor is it to be derived from the spirit 
of the Constitution, or found in the genius of our institutions, or the spirit of our 
people. It is so obnoxious to the common law as administered universally in the 
courts of the country, that they will not even permit confession of guilt under duress.” 


The result which he thus attains is, that the Houses of Congress have no 
power to compel a witness to testify because the refusal to testify has been 
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made a misdemeanor with a specific punishment. The acquiescence of one 
of the Houses of Congress in such a judgment is a gratifying illustration of 
their respect for the forms of law. 


Tue Be_knar ImMpeacuMeEntT Case. — The Senate, on May 29, decided, 
by a vote of 37 to 29, that it had jurisdiction to try the late Secretary of War 
by impeachment, notwithstanding his resignation before he was impeached. 
This decision, although the result of an almost strictly party vote, establishes 
the important principle, that an officer cannot escape impeachment by resigning 
his office. The denial of this principle seems to involve such obvious absurdi- 
ties, that it is remarkable that even the supposed interests of parties should 
have led so many to vote against the decision. We expressed our views upon 
the subject briefly in the last number of this Review (ante, p. 590). There is 
but very little in the Constitution relating to impeachment, and what there is 
does nothing to determine the point raised against the jurisdiction of the 
Senate, when the officer impeached has resigned. The whole question was 
really one of parliamentary usage; and upon this the precedents and authori- 
ties are all one way. 


MARYLAND. 


Actions in State Courts aGarnst NATIONAL BANKS FOR PENALTIES 
For Usury. — An important question came before the Chief Judge of the 
Supreme Bench of Baltimore, in April, in the case of Ordway vy. The Central 
National Bank, involving the construction and validity of a clause in the 
National Banking Associations Act. The action was brought to recover, under 
the 30th section of the act,) twice the amount of usurious interest alleged to 
have been received by the defendant upon loans made to the plaintiff. This 
section, which corresponds with s. 5198 of the Revised Statutes, declares that 
the receiving or charging a rate of interest greater than that allowed by the 
act shall be deemed a forfeiture of the entire interest which has been agreed 
to be paid; and, in case the greater rate of interest has been paid, the person 
paying it, or his representatives, may recover back, in an action in the nature 
of an action of debt, twice the amount of the interest so paid. The 57th sec- 
tion of the act (which, however, does not reappear, in the same form at least, 
in the Revised Statutes) provides that suits, actions, and proceedings against 
any national banking association may be had in certain courts of the United 
States, ‘‘or in any State, county, or municipal court, in the county or city in 
which said association is located, having jurisdiction in similar cases.’? Under 
this section, the action was brought in the Baltimore City Court: but it was 
objected that the action was for a penalty, and that it was not intended by the 
act to give jurisdiction to the State courts in such cases; and, if it was so in- 
tended, that the provision was unconstitutional. Chief Judge Brown, in a 
carefully prepared judgment, determined that the action was to enforce a 
penalty under an act of Congress, and that it was the intention of the act 
to give the State courts jurisdiction of such cases; but that, in this latter 
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respect, the act was unconstitutional. The following extracts from the judg- 
ment show clearly the reasoning upon which the decision of the last point 
proceeded: — 


“The important question still remains, whether it is possible for an act of Con- 
gress to confer jurisdiction on a State court over penalties for violations of a law of 
the United States. 

“The Constitution of the United States declares (Art. III. s. 1) that ‘the judi- 
cial power of the United States shall be vested in one Supreme Court, and in such 
inferior courts as Congress may from time to time order and establish ;’ and that, — 

“ Secr. 2. ‘The judicial power shall extend to all cases in law and equity arising 
under this Constitution, the laws of the United States, and treaties made, or which 
shall be made, under their authority.’ , 

“It declares (Art. VI.) that the Constitution and the laws of the United States 
which shall be made in pursuance thereof ‘shall be the supreme law of the land, 
and the judges in every State shall be bound thereby ;’ but it nowhere declares 
that Congress can confer jurisdiction on the State courts. In Houston v. Moore, 
(3 Wheat. 25), it is declared that ‘Congress cannot confer jurisdiction upon any 
courts but such as exist under the Constitution and laws of the United States, al- 
though the State courts may exercise jurisdiction in cases authorized by the laws 
of the State, and not prohibited by the exclusive jurisdiction of the Federal courts.’ 

“ Many rights arising under the laws of the United States can be enforced in the 
State courts, just as many rights arising under the laws of the States can be en- 
forced in the courts of the United States; but in all cases the courts respectively 
derive their jurisdiction from the authority which created them. 

“ The doctrine is not questioned, that the criminal jurisdiction under the laws of 
the United States belongs exclusively to the courts of the United States. ‘No part 
of the criminal jurisdiction of the United States,’ says Chancellor Kent in his Com- 
‘mentaries (vol. i. p. 897), ‘can, consistently with the Constitution, be delegated to 
State tribunals.’ It has been suggested as a reason for this rule, that ‘every crimi- 
nal prosecution must charge the offence to have been committed against the sover- 
eign whose courts sit in judgment upon the offender, and whose executive may pardon 
him’ (1 Kent’s Com. 897). 

“ But, if the State court had jurisdiction of such a case, there could be no diffi- 
culty in the indictment charging the offence to have been committed against the 
United States ; and, in case of conviction, the President would have his constitutional 
right to pardon. The real reason why a State court can have no jurisdiction of a 
crime against the United States, and why a United States court can have no juris- 
diction of a crime against a State, is, that the crime is committed only against the 
government whose law is violated ; and because, in reference to crimes and offences 
committed against the States respectively or the General Government, they are 
independent of each other. The same objection which applies to the punishment 
by State courts of crimes against the United States extends to the recovery of 
penalties imposed by the laws of the United States by suits in the State courts. 
These penalties are punishments for offences committed, not against the State, but 
against the United States. They are penal, although they are recovered in a civil 
action. 

“ And this is a doctrine which is sustained by a great preponderance of authority. 
I quote from Story’s Commentaries on the Constitution (vol. iii. s. 1750). He says, 
“In regard to jurisdiction over crimes committed against the authority of the United 
States, it has been held that no part of this jurisdiction can, consistently with the 
Constitution, be delegated to State tribunals. It is true that Congress has in various 
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acts conferred the right to prosecute for offences, penalties, and forfeitures in the 
State courts. But the latter have, in many instances, declined the jurisdiction, and 
asserted its unconstitutionality ; and certainly there is at the present time a decided 
preponderance of judicial authority in the State courts against the authority of Con- 
gress to confer the power.’ The authorities which he quotes fully sustain this posi- 
tion. It is also supported by the more recent authorities. See cases cited in Jordan 
vy. Downey, 40 Md. 410. 

“In the case of the First National Bank of Plymouth v. Price, 331 Maryland, 487, 
the Court of Appeals refused to enforce a penalty imposed by the laws of Pennsyl- 
vania on the directors of a coal company, a corporation created under the laws of 
the State of Pennsylvania, on the principle, that ‘ it is well settled that no State will 
enforce penalties imposed by the laws of other States: such laws are universally 
considered as having no extra-territorial operation or effect.’ 

“It is true that the laws of the United States, which are operative over the whole 
Union, cannot be considered as extra-territorial in any part; but while, in our com- 
plex system of government, there are two sovereignties, each exercising different 
powers within the territory of each State, the rights of the different sovereigns in 
their respective spheres are as separate and distinct as if they occupied separate ter- 
ritories. Each sovereignty has its own code of crimes and offences. The law of the 
State of Maryland, Ist code, article 99, section 9, provides ‘that any person guilty 
of usury shall forfeit all the excess above the real sum or value of the goods and 
chattels actually lent or advanced, and the legal interest on such sum or value; which 
forfeiture shall enure to the benefit of any defendant who shall plead usury and prove 
the same.’ This is the forteiture, and the only forfeiture, which this court is author- 
ized by the statute law of the State to enforce. The common-law right of a bor- 
rower to recover back, in an action for money had and received, the usurious interest 
he has paid, still remains, but has been very materially limited by an act of Assem- 
bly which will go into effect on the lst of June next. The law of Maryland does not 
apply to this defendant, which is a creature of the General Government, and which is 
subject to the penalty for usury which Congress has thought proper to impose; but 
this court cannot inflict a forfeiture different from that which the power that created 
it has chosen to prescribe. In the case above cited, of the Farmers and Mechanics’ 
National Bank of Buffalo v. Dearing, which originated in a State court of New York, 
and was finally decided by the Supreme Court of the United States, and was a suit 
to recover the amount of a note from which illegal interest had been discounted in 
advance, it was held that the New York court should have deducted the interest un- 
lawfully taken, and have given judgment for the residue; and it has been insisted 
in argument that such deduction was in fact enforcing by a State court a forfeiture 
imposed by a law of the United States. But the answer to this position is, that the 
deduction was not the enforcement of a penalty, but simply withholding an amount 
illegally claimed under a contract. The statute did not make the contract wholly 
void, but only the part of the contract which was for usurious interest. The court 
say, ‘ Where a statute prescribes a rate of interest, and simply forbids the taking of 
more, and more is contracted for, the contract is good for what might be lawfully 
taken, and void only as to the excess.’ . . . But to admit the right of Congress to 
prohibit certain legal proceedings from being instituted against these banks in the 
State courts does not concede the right of Congress either to impose on State courts 
the duty, or to give them the power, to enforce penalties imposed on those banks for 
violations of the laws of the United States. The two propositions have no logical 
connection with each other.” 
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MASSACHUSETTS. 


Tue Law or Descent. — An act passed at the last session of the General 
Court (1876, c. 220) makes important changes in the rules for the descent of 
real estate, by which also are determined the persons who are to share in the 
distribution of the personal estate. The manner in which the real estate is 
to descend after the first of October next is as follows: — 


“ First. In equal shares to his or her children, and the issue of any deceased 
child by right of representation ; and if there is no surviving child of the intestate, 
then to all his or her other lineal descendants. If all the descendants are in the 
same degree of kindred to the intestate, they shall share the estate equally; other- 
wise they shall take according to the right of representation. 

“ Second. If the intestate leaves no issue, then in equal shares to his or her father 
and mother. 

“ Third. If the intestate leaves no issue nor mother, then to his or her father. 

“ Fourth. If the intestate leaves no issue nor father, then to his or her mother. 

“Fifth. Vf the intestate leaves no issue and no father nor mother, then to his or 
her brothers and sisters, and to the issue of any deceased brother or sister, by right 
of representation. 

“ Sicth. If he leaves no issue, and no father, mother, brother, nor sister, then to his 
next of kin in equal degree ; except that when there are two or more collateral kin- 
dred in equal degree, but claiming through different ancestors, those who claim 
through the nearest ancestor shall be preferred to those claiming through an ancestor 
who is more remote. 

“ Seventh. If the intestate leaves a widow, and no kindred, his estate shall descend 
to his widow; and if the intestate is a married woman, and leaves no kindred, her 
estate shall descend to her husband. 

“ Eighth. I the intestate leaves no kindred, and no widow or husband, his or her 
estate shall escheat to the Commonwealth.” 


The principal changes introduced by this act are, that, in default of issue, 
the estate descends to the father and mother in equal shares, instead of to the 
father alone; and that the brothers and sisters take only in case the intestate 
died without either father or mother, instead of sharing the estate with the 
mother, if the father were dead. The right of representation is also extended 
so as to include the issue of brothers and sisters, instead of being limited to 
their children as it was before. 

The effect of the fifth and sixth paragraphs upon the rights of inheritance 
of the issue of deceased brothers and sisters is somewhat peculiar. By the 
Jifth paragraph, if the intestate leaves no issue, nor father, nor mother, then 
the property descends to his ‘‘ brothers and sisters, and to the issue of any 
deceased brother or sister, by right of representation.’’ Thus if the intestate 
left a brother, the son of a deceased brother, and the grandson of another 
deceased brother, the property would descend to the three equally; but by 
the sizth paragraph, if there were no brother nor sister, it would descend ‘to 
his next of kin in equal degree.’’ Therefore, in the case supposed, if the 
brother who survived had died leaving a son, the descent would be to the 
brother’s sons, to the exclusion of the brother’s grandson. It is not easy to 
understand the policy which permits a grandson, or other issue of a brother, 
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to share in the property when there is a surviving brother or sister, but ex- 
cludes him entirely when all the brothers and sisters are dead; or which, in 
other words, allows representation of brothers’ and sisters’ children in one case, 
and not in another. 


AporTion or CurLpren. — A law enacted at the last session of the General 
Court, and entitled “* An Act concerning the Adoption of Children,” is one 
which deserves serious attention on account of the subject to which it relates. 
It repeals the previously existing laws relating to adoption, and provides a 
substitute. The substance of the provisions of this law is, that any person of 
full age (whether married or unmarried) may, by leave of the Probate Court, 
adopt as his child any person younger than himself, with the exception of a 
few specified relations. The adoption creates, between the child and the per- 
son adopting him and the kindred of the latter, all the rights, duties, and other 
consequences of the natural relation of child and parent, except as regards suc- 
cession to property, and terminates them between the child and his natural 
parents and kindred. The adopted child inherits from his parent by adoption, 
and the descendants of such parent, in like manner as the other children; he 
also inherits from his own parents and kindred as he would have done before. 
If the adopted child dies intestate, the property which he has acquired him- 
self or from his parent or kindred by adoption devolves as if he had really 
been the child of his adopting parent, and the property which he has received 
from his natural parents or kindred devolves as if there had been no adop- 
tion. If an inhabitant of another State is adopted as a child in accordance 
with the laws of such State, he is to be entitled, upon proof of the fact, to the 
saine rights in this State, as regards succession to property, ‘‘ as he would have 
enjoyed in the State where such act of adoption was executed.”? The rela- 
tions, whom no one can adopt, are ‘‘his or her wife or husband, brother, 
sister, uncle, or aunt, either of the whole or half blood.’? Adoption is not to 
create any relation from that before existing ‘‘ as regards marriage, or as re- 
spects rape, incest, cohabitation, or other sexual crime;’’ but no marriage can 
be contracted between any person and his adopted child. 

The first statute providing for adoption in Massachusetts was enacted as 
lately as 1851, and was not materially changed by the General Statutes of 
1860. A substitute was enacted in 1871; and this statute first introduced the 
provision that a person of full age might be adopted as a child, which is re- 
tained in the present act of 1876. This provision suggests at once the con- 
sideration of the objects to be gained by adoption, when it should be allowed, 
and what consequences should attach to it. The principal duties and rights 
which are incident to the natural relation of parent and child are confined to 
the infancy or minority of the child. During that period, the child looks to 
his parents for protection, maintenance, and education. The case, therefore, 
which most readily suggests itself_as one in which it would be proper to allow 
the creation of an artificial relation of parent and child, — that is, adoption, — 
is where a child within age has no parents, or has parents who are unfit or 
unable to perform the duties of parents; and the object of the law in allowing 
adoption should be to provide some one to perform those duties. In such a 
case, it is probably right to let proper persons assume the office and authority 
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of parents in bringing up and taking care of the child. As the child and his 
parents by adoption would thus, during his infancy and childhood, be placed 
in relations towards one another similar to those which exist between children 
and their own parents, and as he would be likely to be brought up and edu- 
cated in the same manner, and accustomed to the same style of living, as other 
children of his parents by adoption, it seems reasonable that his right to inherit 
should be the same as theirs. But the reasons which justify the adoption of 
children during their childhood do not apply to the adoption of grown-up men 
and women as children. Adoption was not recognized at all by the common 
law; and to this day, we believe, it has no place in the law of England. If 
one desires that another, not his heir, shall have his property when he is dead, 
a will or a settlement affords a simple and appropriate means of securing that 
end, and of doing it directly. There is no apparent necessity for such a round- 
about process as declaring one man or woman to be the child of another, with 
the right to take the same share of his property ‘¢ which he would have taken 
if born to said adopting parent in lawful wedlock,’’ when the only object is 
to give him a share of the property. If, in some cases, adoption is necessary 
to remedy an evil, it ought to be limited to the cases in which the necessity 
exists; and no case occurs to us in which there is a necessity for allowing the 
adoption of a person of full age, and attaching to the relation thus created the 
incidents which belong to the natural relation of parent and child. 

The rules in regard to inheritance in cases of adoption, as laid down in this 
act, are unnecessarily complicated, and seem to be in some respects imprac- 
ticable. Besides this, they are expressed in clumsy and inartificial language; 
words and phrases applicable only to real property, and others applicable only 
to personal property, being applied indiscriminately to both. In other parts of 
the act, too, technical terms are used, without much regard to their meaning 
or appropriateness. By these rules, it is proposed that the property of an 
adopted child which he receives from his own kindred “shall be distributed ”’ 
in one way, and his other property, acquired by himself or from his family by 
adoptien, in another way. The act provides no means for separating one from 
the other; it says only, ‘‘ such distribution to be ascertained in such manner 
as the court may decree: ’’ and the only meaning which we can attach to this 
is, that the court is to find out how to make the distribution the best way it 
can. The act does not even tell by what court is ‘‘ such distribution to be 
ascertained: ’’ the only court which had been mentioned before in the act 
was the Probate Court in which the adoption was decreed. But it is by no 
means certain, or even probable, that that court will have any thing to do with 
the administration of the adopted child’s estate when he is dead; and, if it 
should, it does not seem to be the proper court, under our present system, in 
which to determine questions concerning the inheritance of real estate. But 
the practical application of the rule presents difficulties to any court by which 
the distribution is ‘‘ to be ascertained.’’ Sa long as the property which an 
adopted child has received from his own kindred retains the identical form 
in which he received it, it may be possible to distinguish it from property 
which he has acquired from other sources; but if it should be converted into 
another form during the life of the adopted child, and perhaps mixed with 
other property, it would be difficult, and generally impossible, to make any 
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separation; unless, indeed, it is proposed that an account shall be taken of the 
property received from such source, and how much of the property belonging 
to him at his decease ought to have been derived from the property received 
from his kindred, and how much from other property. Probably, however, 
the clause will be deemed to have no application, except when the identity of 
the property is preserved. ‘ 

A more objectionable provision is that by which ‘‘ any inhabitant of any 
other State,’? adopted as a child according to its laws, ‘‘ shall be entitled in 
this Commonwealth to the same rights, as regards succession to property, as 
he would have enjoyed in the State where such act of adoption was executed,” 
except when they conflict with this act. The person adopted is not to have 
the same rights as regards succession as he would have had if he had been 
adopted by the laws of this State; but his rights to property here are to be 
determined by the laws of another State regulating his rights as to property 
there. When, therefore, a person who has adopted a child in another State dies 
owning land in Massachusetts, the descent of such real estate will depend 
upon the law of another State, so far as the rights of the adopted child are con- 
cerned. As to him, the real estate will descend according to the law of one 
State; as to the other heirs, it will descend according to that of another State. 
It is contrary to all established rules of expediency to make the devolution of 
real estate depend on the law of a different State from that in which the 
land is situated; but it seems to lead only to a hopeless conflict of laws to 
make it depend on the laws of all the different States in which the owner may 
have adopted children. A question also arises as to what is meant by ‘‘ any 
other State.’’ Is this phrase intended to include foreign States, and to incor- 
porate with our laws of descent the laws of such States as France and Ger- 
many, and other States whose laws are even less familiar to us? or is it used 
in the limited sense of any other of the United States? If the latter is the 
intention, it is not expressed. And we know of no rule or principle of comity 
by which the effect given to an adoption in another of the United States 
should be refused to an adoption in a foreign State. An objection to any 
recognition of adoptions in other States arises from the difficulty of finding 
out whether there has been an adoption in any given case, and whether it is 
valid and according to law. There is always some difficulty, when the title 
to real estate is examined, in ascertaining correctly who were the children or 
other heirs of a previous owner who died intestate; but it is generally possible 
to learn by inquiry who they were. The difficulty is greater when persons 
may acquire by adoption the rights of heirs, especially when the persons 
adopted may be of full age, and nearly as old as their parents by adoption; and 
when an unmarried man may adopt one or more unmarried women, or an 
unmarried woman may adopt one or more unmarried men. In such cases, the 
adopted children are least likely to have acquired the reputation of being the 
children of their parents by adgption. The facts can only be known by exami- 
nation of the records of the probate courts having jurisdiction in matters of 
adoption. It is not practicable, however, for a conveyancer to discover by 
these means whether an adoption has taken place in any other State ‘ in accord- 
ance with the laws thereof.’’ There seems to be no very good reason for 
giving such effect in one State to adoptions in another. A will, although 
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proved in another State, has no effect in Massachusetts until it has there been 
proved, or by a proceeding having the same effect as proof, decreed by its 
courts to be the will of the testator. A foreign adoption should have no opera- 
tion in another State, as regards succession to property, until the adopted child 
shall have been decreed to be the adopted child of his parent by adoption by 
proceedings in the courts of that State; and such proceedings, of course, ought 
to be had during the lives of the parties. The rights of adopted children as 
to land ought to depend only on the law of the State where the land lies. 

We cannot dismiss this subject without calling attention to the illustration 
which the passage of this act affords of the perils to which the public is ex- 
posed by legislation. The bill as reported to the House of Representatives by 
the Judiciary Committee, composed of able lawyers, provided that no person 
should adopt his or her wife or husband, but that no adoption should place 
the adopting parent or adopted child in any different relation from that which 
existed before as regards marriage. Apparently, therefore, it was intended 
that the parent and child by adoption might marry one another, and that, too, 
by an act which permitted unmarried persons of one sex to adopt unmarried 
persons of the opposite sex, both parties being of full age, and perhaps of 
very nearly the same age. In this condition, the bill passed the popular branch 
of the Legislature; and it was only in the Senate that a proviso was added, 
forbidding marriage ‘‘ between any person and his or her adopted child.” 
The bill as reported to the House, also, while it authorized any person to 
adopt only a person younger than himself, carefully forbade the adoption by 
any person of his father, mother, grandfather, or grandmother. This pro- 


hibition, although not regarded as dangerous, was struck out by the House. 


ELecTION OF SHERIFFS AND OTHER OFFICERS. —It is very much to be 
regretted that the General Court of this year failed to agree to the articles of 
amendment to the Constitution which were proposed and agreed to by the 
General Court of last year, and which provided that sheriffs, commissioners of 
insolvency, district-attorneys, and clerks of courts, should henceforth be ap- 
pointed by the Governor, with the advice and consent of the Council, instead of 
being elected by popular vote. As the Constitution requires that proposed 
amendments shall be agreed to by the General Court in two successive years 
before they can be submitted to the people for ratification, this failure has the 
effect of putting off for two years more this much-needed reform. The object 
of the proposed amendments was, not to make an innovation, but to restore 
substantially the practice which was established by the Constitution, and 
which is best suited to our form of government and the nature of our institu- 
tions. The practice which now exists is itself an innovation made only about 
twenty years ago, and was part of a general attempt to overturn all things 
which were established, and to deliver over to political contests all offices 
great and small. Massachusetts then narrowly escaped having its judges 
elected by popular vote, the evils of which are conspicuous in the States where 
that system prevails. Nothing could be feebler or more illogical than the 
arguments by which these innovations were supported. Government by the 
people certainly does not require that every proposed law should be voted 
upon, or that every officer should be elected by the public at large. Their 
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control over the government is effectual and complete when they elect their 
chief executive officer, and their senators and representatives in the Legisla- 
ture. These are the persons whose offices are really political. If they con- 
duct the government badly, or make bad laws, it is easy to punish them by 
electing others in their place. Questions of party politics enter into the selec- 
tion of persons to fill these positions; but they do not enter into the selection of 
persons to fill offices which are merely administrative or ministerial. It is 
ridiculous to submit to the public vote, whether a sheriff, a register of probate, 
a clerk of court, shall be a Republican or a Democrat, because it is entirely im- 
material whether he is one or the other, and his views on political questions 
furnish no indication whether he is fit for the office or not. The public wishes 
to have the duties of those offices performed in the best way possible; and this 
end is most likely to be secured by having the persons who fill them appointed 
by those who are responsible for the management of the government. It is as 
much a departure from the principles of our form of government to elect every 
petty officer by popular vote as it would be to submit every law and every 
detail of administration to ratification by popular vote. It is impossible that 
every man who votes should know, or have any idea, of the qualifications which 
are required for a district-attorney or a clerk of a court, or whether a particu- 
lar person has those qualifications. But, even if it were possible to do this, the 
system of popular election to these offices does not permit the public to exercise 
any share in the selection of those who are to fill them. In the election of 
officers, the people only vote Yes or No upon the question whether certain per- 
sons shall be elected who are selected and proposed to them by somebody, 
just as they vote Yes or No upon the adoption of a proposed amendment to the 
Constitution. However far back the operation of selecting the candidates is 
traced, whether to the caucus or the meeting before the caucus, some one per- 
son or a very few persons propose the candidates, and the caucus or the public 
have an opportunity only of ratifying, or refusing to ratify, their choice. With 
the process of selection they have nothing to do, and can have nothing to do. 
The chief difference between the appointment and the election of subordinate 
officers is, that, when they are appointed, the selection is made by a magistrate 
whose interest is to appoint only those best fitted for the places, and who is 
responsible for all his doings; but, where they are elected, the selection is 
made by the unknown and irresponsible managers of caucuses and party ma- 
chinery. In the latter case, if unfit persons are elected, there is no one who 
can be blamed for it; for they were elected by ‘‘the people.’’ Influence in 
politics is the means of obtaining those offices, and of keeping them: this is 
what is substituted for original fitness, and faithful performance of their 
duties. Yet this arrangement was originally foisted upon the public, and is 
still maintained under the pretence that it is ‘* government by the people.” 
The control of the people over the conduct of affairs was much more complete 
when subordinate officers were appointed by a magistrate who was under the 
control of the people than it is now. It was a healthy sign that an attempt 
was made, and was so nearly successful, to restore in some measure the former 
order of things. As it has failed this time, we hope that another effort will 
be made soon; and, the next time it is done, we trust that it will be in form, 
what it is in substance, a restoration of the system which existed before. The 
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proposed amendments undertook to declare how certain officers should be 
selected. ‘That was well enough provided for before the amendments which 
were made to the Constitution in 1855. It would be much better, and in the 
interest of good government it is desirable, that Articles XVII. and XIX. 
of the Amendments, which provide for the election of officers whose functions 
are chiefly administrative, should be simply annulled. The provisions which 
regulated the filling of those offices before will then be in force; and these 
were the best possible provisions. 


LeGisLative ConrimMATIoN OF Vorp Marriaces. — In the last num- 
ber of the Review (ante, p. 600) we mentioned an attempt to confirm by act of 
the General Court a marriage between a man and his deceased wife’s daughter, 
and an attempt to change the general laws on the subject. The action of the 
House of Representatives was remarkable. It refused to change the general 
laws, so as to permit such marriages in the future, and to allow persons to 
intermarry who were related only by marriage; but it passed a bill to confirm 
the marriage of two persons who had violated, or attempted to violate, the law, 
by being married in defiance of it. Although there was a difference of opi- 
nion as to the propriety of permitting such marriages generally, most persons 
outside of the General Court were agreed that it was either right that they 
should be permitted generally, or wrong that such a marriage should be allowed 
in a particular instance. Both Houses, however, passed the bill legalizing the 
marriage of Parton with his deceased wife’s daughter, and it was only prevented 
from becoming law by the Governor’s veto. The Governor, in his message to 
the House of Representatives, said, that, upon the best information which he 
possessed or could obtain, the act appeared to be contrary to sound principles 
of legislation and to the good of society. The General Statutes prohibited 
marriage between persons bearing certain relation to each other, and among 
others it was provided that no man should marry his step-daughter, and no 
woman should marry her step-father; and this general law was binding upon 
all people of the Commonwealth. He was advised, that under the provisions 
of Articles X., XII., and XX. of the Declaration of Rights, an act suspending 
in favor of individuals a general law which affected the life, liberty, or property 
of citizens, was unconstitutional, because, by the suspending, the general law 
was made to restrain persons arbitrarily, and not in common with all others 
in like circumstances, and therefore was not according to ‘‘ the law of the 
land; ’’ and that the courts had decided that the Legislature might suspend 
the operations of the general laws of the State; but, when it did so, the sus- 
pension must be general, and could not be made for individual cases and for 
particular localities. If he rightly interpreted the act, the General Court did 
not intend to confirm the marriage of Parton and his step-daughter in any 
other mode than by exempting them from the operation of the general law 
prohibiting marriages within certain degrees of relationship. It was manifest 
that there was no intention to repeal the general law, because, by the terms 
of the act, it was confined to the two persons named in it. It seemed obvious, 
therefore, that the intention of the act was to confirm their marriage by ex- 
empting these two persons from the operation of the general law, which he 
understood not to be within the constitutional power of the Legislature. 
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Independently of the question of the constitutionality of the act, which 
seems to be doubtful, the act was certainly ‘‘contrary to sound principles 
of legislation and to the good of society;’’ and in this view the Governor's 
veto has met with general approval. 


NEW YORK. 


PAYMENT TO THE ADMINISTRATOR OF A LivinG Person. — The Court 
of Appeals has made a most extraordinary decision, in the case of Rodrigas v. 
The East River Savings Institution, in which it declares, that if an adminis- 
trator be appointed by the proper court in New York, and money due to his 
supposed intestate is paid to him, the payment is valid, although the supposed 
intestate is still living. A man named Divine deposited a sum of money in a 
savings bank in New York, and soon afterwards went to Cuba with his wife, 
leaving his mother in New York. Twelve years after, neither he nor his wife 
having returned to New York, his mother applied to the surrogate for ad- 
ministration of his estate, which was granted to her. She then went to the 
savings bank and received the deposit with the accumulations of interest. It 
turned out to be the fact that Divine was living with his wife in Cuba at this 
time, and until about two years after, when he died. His wife then came to 
New York, obtained a grant of administration of her husband’s estate (the 
administration granted to his mother being revoked), demanded the deposit 
from the savings bank, and, payment having been refused, brought an action 
for it. The Court of Appeals, contrary both to authority and principle, has 
determined that the payment to the first administratrix was a valid payment, 
and discharged the debt, although Divine, the supposed intestate, was still 
alive, and that this action could not be maintained. The case was first argued 
before six judges, and they were equally divided; it was argued again before 
the full court, and it is not surprising that the decision did not receive the 
assent of all the judges. The proposition, that a man cannot assert in court 
his own existence because a court of probate has granted administration of 
his estate supposing him to be dead, seems so preposterous, that it would hardly 
be entitled to serious consideration if it had not been put forward by the 
highest court of the State of New York. The point was once raised in a similar 
case in Massachusetts (Jochumsen v. Suffolk Savings Bank, 3 Allen, 87), and it 
was then distinctly laid down that the grant of administration is absolutely 
void if the person whose estate is to be administered is alive. It has else- 
where been treated as an elementary rule, that the act of proving the will, or 
granting administration of the estate, of a person not really dead, was wholly 
void.!_ The reasoning contained in the judgment of the majority of the Court 
of Appeals is not of such a nature as to give much support to the doctrine of 
the case. The substance of it is this: Surrogates’ courts are courts of limited 
and special jurisdiction; but their jurisdiction to grant administration upon 
the estates of deceased persons is general and exclusive: the statutes provide 
that the surrogate of each county shall have sole and exclusive power within 
his county té grant administration of estates of persons dying intestate, when 


1 Butter, J., in Allen vy. Dundas, 3 T. R. 125; Marsna tt, C. J., in Grifith v. Frazier, 
8 Cranch, 23. 
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the intestate resided in the county at the time of his death, or when assets of 
the intestate were left in the county; and the statutes also provide, that, be- 
fore the grant of administration, the fact that the person died intestate shall be 
proved to the satisfaction of the surrogate: this provision has made it the duty 
of the surrogate to institute a judicial inquiry into the facts of death and 
intestacy; if the case be a proper one, he must issue letters; ‘‘ and then the 
letters are conclusive evidence of the authority of the administrator, until 
reversed on appeal, or revoked.’’ It is said in the judgment, that as the 
‘conclusion in this case is based upon the construction of the statutes of this 
State, regulating the jurisdiction and proceedings of surrogate courts, deci- 
sions from other States made under statutes not the same can furnish us little 
aid.’’ It is easy to see, however, from the statement given of the statutes, that 
there is no substantial difference between the jurisdiction given by them and 
the jurisdiction exercised in the other States and in England in like cases. 
The surrogate is, indeed, required to ascertain the fact of the person’s dying 
intestate, before he grants administration; but this is no more than every court 
does, with more or less care, before appointing an administrator. It is an inci- 
dental fact to be proved; but the jurisdiction does not extend to making it con- 
clusive on all the world (including the man himself) that he is dead. It does 
not seem to be material whether the court granting administration is a court 
of general, or of special, or limited jurisdiction. If the court were one of 
general jurisdiction, and granted administration of the estate of a living per- 
son, the proceedings would still be void, because they could not have any ap- 
plication to the existing facts, and were, therefore, beyond the jurisdiction of 


the court. In a case where the question was, whether the ordinary could ap- 
point an administrator de bonis non while there was a duly qualified executor, 
Chief Justice MARSHALL said, — 


“Tn the common case of intestacy, it is clear that letters of administration must 
be granted to some person by the ordinary ; and though they should be granted to 
one not entitled by law, still the act is binding until annulled by the competent au- 
thority, because he had power to grant letters of administration in the case. But 
suppose administration to be granted on the estate of a person not really dead: the 
act, all will admit, is totally void. Yet the ordinary must always inquire and decide 
whether the person whose estate is to be committed to the care of others be dead or 
in life. It is a breach of every cause in which letters of administration issue.” ! 


In this case, the Chief Justice treats the proposition now gravely laid down 
as law by the Court of Appeals of New York as too absurd for any one to 
entertain. 

The decision of the Court of Appeals might lead to results still more pecu- 
liar than in the case just determined. If the decree of the surrogate was 
conclusive that the man was dead intestate, and that the title to his goods 
and chattels was therefore vested in his administrator, he would have been 
unable to compel payment of a debt to himself, or to compel the savings bank 
to pay over to him the money deposited, in a case where there had been no pay- 
ment to the administrator, as well as where such payment had actually been 
made. In either case, the person called upon to pay could say, ‘* You are dead, 


1 Grifith v. Frazier, 8 Cranch, p. 23. 
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and the title to your goods and chattels is vested in an administrator;’’ and 
of this the surrogate’s decree would be conclusive. In the judgment of the 
Court of Appeals, it is said that ‘‘it is apparent that it would be rare that a 
living person would be seriously harmed by administration upon bis estate.’’ 
It may be that ‘it would be rare ’’ that administrations would be granted of 
the estates of living persons; but, of the instances in which it should be done, 
there would be very few in which the supposed intestate would not be ‘ seri- 
ously harmed,” if such a rule prevailed as is now the law in New York. It 
would certainly be unpleasant for a man to find that his property had been 
sold, and the proceeds distributed among his relations, and perhaps spent by 
them, when his only remedy would be to get them to refund what they could. 
The American Law Register, to which we are indebted for the report of this 
case, makes the following comment upon it, in which we heartily concur : — 


“The decision in this case is probably without a precedent either in English or 
American jurisprudence; and the argument of the learned judge on the question of 
policy, that, as attempts to administer on the estates of living persons are likely to be 
rare, it is better that such persons, having been adjudged to be dead, should be so 
treated, than that the numerous acts of their quasi-representatives should be held void, 
might be apt to remind dissenting readers of the memorable instance of the high priest 
who counselled that it was better for one innocent man to be put to death than that 
the whole nation should be kept in uproar.” 


TENNESSEE. 


ExpERIMENTS IN Court. — The Chicago Legal News gives an account of a 
curious experiment which was attempted at the trial of the State v. Stokes. 
The prisoner was tried for the murder of a woman, who had been taken from 
her house at night and hung to a ‘‘ hog-pole.’”’? Near the place where she was 
hung, the prints of a naked foot were found in the mud. At the trial, it was 
sought to prove that these foot-prints were those of the prisoner. A pan of mud 
was brought into court, and placed before the jury. A witness was then asked 
if the mud in the pan was about as soft as the mud where he saw the foot- 
print; and the witness said it was. The prosecuting officer then called upon 
the prisoner ‘‘ to put his foot in the mud.”” The judge told the prisoner that 
‘he could put his foot into the mud if he wanted to,’’ but he would not be 
compelled to do so. The prisoner, therefore, declined. Afterwards another 
witness was asked ‘‘if he saw the pan of mud setting there before the jury,”’ 
and ‘ if he saw any track in it.”” The witness said that he saw the mud, but 
no track. The jury found the prisoner guilty; and the Supreme Court, think- 
ing apparently that the jury might have been influenced to draw the inference 
that the prisoner was guilty from his refusal to put his foot into the mud, set 
the verdict aside, and ordered a new trial. The language of the judgment is, 
‘¢ The court should not have permitted the pan of mud to be brought before 
the jury, and the defendant asked to put his foot in it. We are satisfied that the 
jury was improperly influenced thereby; and it is no sufficient answer that 
the judge afterwards told the jury that the refusal to put his foot in the mud 
was not to be taken as evidence against him.’’ If the prisoner had allowed 
the impression of his foot to be taken at the trial, there would apparently have 


790 SUMMARY OF EVENTS. 


been no objection to its use to prove that the foot-prints in the mud where 
the murder was committed were made by him. As the jury appears to have 
been told that they must not infer from his refusal that the foot-prints were 
his, the reason for granting a new trial is not very obvious, unless we suppose 
that it was inevitable that the jury would draw that inference, notwithstand- 
ing the direction. It seems, however, that it would have been a more conve- 
nient mode of proceeding for the prosecuting officer to have had the impression 
of the foot taken before the trial. 


ENGLAND. 


Lorp St. Lronarps’ Witt. — Two important points were determined by 
the Court of Appeal, in Sugden vy. Lord St. Leonards (34 L. T., N. 8. 372), 
on an appeal from the decree of Sir James HANNEN, granting probate of the 
instrument propounded as the will of the late Lord St. Leonards, which we 
have already mentioned, ante, p. 386 (January, 1876). One of these points 
was, that the statements of Lord St. Leonards, whether they were made before 
or after the execution of his will, were admissible to prove its contents; over- 
ruling, as regards statements made after the execution, a contrary decision of 
Lord PENZANCE, in Quick vy. Quick, 3 Sw. & Tr. 442. The other point was, 
that probate of the contents of the lost will as stated by Miss Sugden, which 
were the substantial parts of the will, and were all which could be ascertained, 
should be allowed, although they were not all the contents of the will. The 
judgment of the Lord Chief Justice (CocksurN) contains a very full and 


careful consideration of the whole case. Upon the former of the two points 
he says, — 


“The question presents itself whenever the declarations of the testator can be 
received as secondary evidence of the contents of the lost will. No doubt, generally 
speaking, where secondary evidence is admissible, if oral, it must be given on oath; 
if documentary, it must be verified on oath. Nevertheless, the declarations of de- 
ceased persons are in several instances admitted as exceptions to the general rule, 
when such persons had peculiar means of knowledge, and may be supposed to have 
been without motive to speak otherwise than according to the truth. It is obvious 
that a man who has made his will stands pre-eminently in that position. He must 
be taken to know the contents of the will he has made. If he speaks of its provi- 
sions, he can have no motive for misrepresenting them, except in the rare instances 
in which a testator may have the intention of misleading by his statements respect- 
ing his will. Generally speaking, statements of this kind are honestly made; and 
this class of evidence may be put on the same footing with the declarations of mem- 
bers of a family in matters of pedigree, evidence not always to be relied on, yet 
sufficiently so to make it worth admitting, leaving its effect to be judged of by those 
who have to decide the case. It is upon this principle, I presume, that the declara- 
tions of a deceased testator have, in more than one instance, been admitted as 
evidence. Thus they have been admitted, as in the case of Joe v. Palmer (16 Q.B. 
747), to negative the presumption arising from interlineations appearing on the face 
of a will, that such interlineations have been made subsequently to the execution of 
the will. In like manner, the declarations of a testator have been admitted to show 
the continuing existence of the will at the time they were made, and so to rebut the 
presumption of the will having been destroyed animo revocandi, when the will, having 
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remained in the custody of the testator, is no longer forthcoming. Thus, if a tes- 
tator were to say, ‘When I am dead you will find my will in such a place,’ or ‘I 
have left my estate Blackacre to my son John,’ or ‘I have left £5000 to my daugh- 
ter Mary,’ such or similar declarations would be receivable in evidence to show that the 
will was, so far as was known to the testator, in existence at the time when they were 
made. The question before us is, whether the statements made by a testator as to 
the provisions of his will can be received as evidence of the contents of a will known 
to have existed, but which, at his death, is no longer forthcoming. That, morally, 
such statements and declarations are entitled, when no doubt exists of their sincerity, 
to the greatest weight, cannot be denied ; and I am at a loss to see why, when such 
evidence is held to be admissible for the two purposes just referred to, it should not 
be equally receivable as proving the contents of the will. If the exception to the 
general rule of law which excludes hearsay evidence is admitted, on account of the 
exceptional position of a testator, for one purpose, why should it not be for another, 
where there is an equal degree of knowledge, and an equal absence of motive to 
speak untruly* Could it be contended that if the testator had given written instruc- 
tions for his will, or had first made a draught of the will, and had indorsed on the back 
of it, ‘ This is the draught from which I copied my will,’ the draught would not have 
been admissible to prove the contents of the will? Or suppose he had made a copy 
of the will, indorsing it as such: is our lawin sucha state that such a copy would be 
inadmissible to show the contents of the lost will? . . . I am, therefore, decidedly of 
opinion that all statements or declarations, written or oral, made by a testator prior 
to the execution of the will, are admissible as evidence of its contents; which, of 
course, lets in papers ‘J’ and ‘ K,’ the memoranda made by the testator as prepa- 
ration for his will. The admissibility of declarations made subsequently to the 
execution of the will creates greater difficulties by reason of a dictum of Lord Camp- 
bell in Doe v. Palmer, and a decision of Lord Penzance in Quick v. Quick (3 Sw. & 
Tr. 442). In principle, there appears to me to be no distinction. The position of the 
testator is the same, both as respects peculiar knowledge and motive for speaking the 
truth, which can be no less than the motives which he has for making statements as 
to his intentions prior to the execution of the will. In the case of a holograph will, 
the testator alone may know the contents. In the case of its loss, his statements 
afford, morally, the best evidence of the contents; yet we are asked to exclude their 
operation as showing the contents, though it is acknowledged that such evidence is 
available to rebut the presumption of revocation, and to establish what is called ad- 
herence to the will. The adoption of such a rule would, moreover, lead to a very 
strange anomaly. The great majority of statements made by a testator adduced for 
the purpose of proving adherence are, in fact, statements as to the contents of the will. 
But such statements of the contents of the will, assumed to be truthful, having been 
admitted and acted upon for the purpose of showing, that, so far as the testator was 
concerned, the will was still alive, how is it possible to shut out the evidence when the 
inquiry as to the contents comes directly in question? It appears to me, that if, as 
an exception to the general rule, the evidence is admissible for the one purpose, it 
must be equally so for the other. How can we use evidence of the contents of a 
will for an ulterior purpose, and shut it out when the contents of the will are im- 
mediately in question? As regards the two authorities referred to, it is to be 
observed that what is said by Lord Campbell in Doe v. Palmer is merely an obiter dic- 
tum unnecessary to the decision of the case, inasmuch as all the declarations of the 
testator given in evidence had been made prior to the execution of the will... . 
The case of Quick v. Quick is, however, an authority directly in point, as the contents 
of the will were there sought to be proved by declarations of the testator made after 
the execution of the will. Refusing to act on these, Lord Penzance refused probate 


792 SUMMARY OF EVENTS. 


of the will. Taking a different view of the law, for the reasons I have given, I can- 
not concur in the judgment of Lord Penzance in the case of Quick v. Quick; and I 
feel that we are bound to overrule it. Iam, therefore, of opinion that the various 
statements of Lord St. Leonards, whether before or after the execution of his will, 
are admissible to prove the contents of the will.” 


Upon the other point the judgment proceeds as follows: — 

“ As regards the only remaining question, —viz., whether, assuming that we have 
not before us all the contents of the lost will, probate should be allowed of all we 
have, so long as we are satisfied that we have the substantial parts of the will made 
out, —I cannot bring myself to entertain a doubt. If part of the will were accidentally 
burnt, or if a portion of it were torn out designedly by a wrong-doer, it would never- 
theless, in my opinion, be the duty of a court of probate to give effect to the will of 
the testator so far as that will could be ascertained. It is not because some who 
would otherwise have benefited by the will may thus fail to profit by the dispositions 
of the testator that his will shall be frustrated, and fail of effect, where his intentions 
remain clearly manifest. It may be that here in the will there’ were matters which 
Miss Sugden fails to remember; and I cannot but think that there must have been 
ultimate remainders which Lord St. Leonards took care to deal with in his will, which 
Miss Sugden no longer remembers: indeed, she has herself said that there were other 
remainders which she does not recollect. So far, therefore, we have the contents of 
the will before us in a defective form. It may also be that there are some few lega- 
cies — there cannot be many — which she does not recollect. They must be few, and 
they cannot have been of any material consequence. But we have substantial testa- 
mentary dispositions brought to our minds; and it would not be right to enable any 
wrong-doer or any accident — not putting it so high as an intentional wrong — which 
might happen to a will, which would prevent the court which had to deal with it 
from being perfect master of its contents, to prevent the will from being carried into 
effect as far as the disposition of the testator had become known. I think we cannot 
have a more mischievous consequence ; and, although it may be unfortunate that the 
will cannot be carried into execution to the full extent of the testamentary disposi- 
tion of the testator, I think that of two evils or two inconveniences it is far better, 
where the court can see its way to essentially substantial dispositions made in a will, 
that it should give effect to them, although possibly some of the intentions of the 
testator in making that will may not be capable of being carried into effect.” 


The decree appealed from was affirmed; and as the Court thought that the 
appellants should have been satisfied with the judgment of Sir James Hannen, 
aud should have abstained from pressing the appeal, it was dismissed with costs. 


DistripuTION OF MoNrY PAID UNDER A TREATY. — An attempt was 
made in Rustomjee v. The Queen (34 L. T., N. 8. 278), a case recently deter- 
mined by the Queen’s Bench Division of the High Court, to enforce against 
the Crown by a petition of right a claim to a share of a sum of money which 
had been paid under a treaty with the Emperor of China for the purpose of 
satisfying the claims of certain British subjects, of whom the petitioner was 
one. Of course, it was only the legal right against the Crown which could be 
considered in such a case; and it was held that no such legal right existed, 
even if the facts were true which were alleged in the petition, and that the 
distribution of money received by the Queen for distribution among her sub- 
jects was not subject to the control of a court of law, an application to Parlia- 
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ment being the proper and only remedy. It was also said that there was a 

good defence upon the merits, and that the money had been long ago distri- 

buted as the advisers of the Crown had advised; but this was not considered. 

The claim was rested on the ground that the Queen received the money, either 

as the agent or as a trustee for the persons entitled to it. 
Mr. Justice BLacKkBURN said, — 


“ The treaty of peace stipulated that three millions of dollars should be paid in 
discharge of the debts of the cohong to English subjects. Upon this it is contended 
that the Queen is an agent for each cf those subjects, and was bound as agent to 
account to each of them for his proper share. Such a contention cannot be main- 
tained. When the Queen concludes a treaty in the exercise of her high prerogative, 
there is no authority for saying, and it is simply absurd to say, that the Queen can be 
acting as agent for her subjects in making any of the stipulations of the treaty. .. . It 
is perhaps more plausible to say that the Queen was a trustee for the suppliant, and, 
as trustee, was bound to investigate his claim. But neither can this argument be 
sustained. The Queen cannot be made to account as a trustee. There are plenty of 
old authorities that the Crown cannot be seised to a use. Thus the Duke of Glouces- 
ter, before he became Richard the Third, had been feoffee to uses, and an act of Par- 
liament had to be passed to preserve the uses in favor of those for whom they would 
have been executed if the duke had not become king. This is strong to show that 
the lawyers of that day were of opinion that a trust was not enforceable against the 
Crown. I think, therefore, that, where the Queen receives money for distribution 
among her subjects, the distribution of the money is not subject to the control of a 
court of law. The distribution must be carried on by the advisers of the Crown, who 
are responsible to Parliament ; and an application to Parliament is the only remedy 
of the suppliant.” 


And the Lord Chief Justice delivered a judgment containing similar ex- 
pressions : — 

“ By the treaty of peace,” he says, “provision was made for doing justice to the 
English subjects who had traded with the cohong, and a large sum of money was 
paid to her Majesty for this purpose. But this sum was paid, not to the individual 
merchants who were creditors of the cohong, but to the Queen herself. The effect of 
the treaty, therefore, was to place the whole sum of money in the absolute disposition 
of the Queen, for distribution among the merchants at her absolute discretion. Such 
being the case, I am clearly of opinion that this petition of right does not lie. The 
notion that the Queen is bound, as an agent, to pay over money to her subjects, is a 
wild one. Equally untenable is the notion, that the Queen is accountable as a trustee. 

" Such notions are entirely out of harmony with the right conception of the prerogative. 
The Crown cannot be coerced to do justice.” 


It will be observed, that in this case there is no suggestion that it was not 
the duty of the Crown to distribute the money received among the persons 
whose claims it had been paid to satisfy, in the same manner as if it had been 
received for that purpose by a person amenable to the process of the law. No 
doubt was raised as to what justice required. Notwithstanding the strong 
expressions used by the judges, it seems to have been assumed that the money 
ought to be appropriated to the payment of those claims. The only points de- 
termined were, that the Queen could not be said to have the /egal obligations of 
an agent or a trustee; and there was no redress in a court of law if the money 
was not properly appropriated. If a proper distribution was not made by the 
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advisers of the Crown, the only way in which their action could be controlled 
was by an application to Parliament. 

The Pall Mall Gazette makes some comments upon this case, which might 
usefully be considered in reference to the distribution of the money received 
by this government in payment of the Alabama claims. It says, — 


“The politician’s view of such cases will always, however, be at direct variance 
with that of the lawyer. To the former it will always appear to be a distinct misfor- 
tune when legal or constitutional doctrines are found to run counter at once to plain 
justice, and to certain political principles which are of more value and importance 
than the fictions by which they are here overruled. Both these results arise in the 
present instance. Whether the Crown be in the eye of the law or not an agent or a trus- 
tee for the subject in such a case, there can be no doubt of its position in foro conscientia, 
and that the sovereign is morally a trustee for all claimants upon this fund who can 
show themselves to have sustained loss by their expulsion from Chinese territory in 
1838. This, we say, is clear in morality ; and politically it is supposed to be equally 
clear that the sovereign is not above the law, but subject’ to it. A judgment which 
offends against both these principles at once, and which shows a discontented subject 
that constitutional fictions may sometimes stand in the way of plain justice, and at 
the same time prevail against what were held to be well-established political rights 
of the subject, cannot in these days be regarded with satisfaction.” 


Our politicians have acted in regard to the Alabama claims on the prin- 
ciple that individuals have not only no legal rights in the distribution of the 
money, but have no political or moral rights either; and, acting on this prin- 
ciple, they have proceeded with the apparent intention of doing what they 
please with the money. 


Action By WIFE AGAINST HusBAND AFTER DissOLUTION OF MARRIAGE. 
— A somewhat novel question was raised in the case of Phillips v. Burnett (34 
L. T., N. S. 177), in the Queen’s Bench Division, where a wife, after the 
marriage had been dissolved by a decree of the Divorce Court, sued her former 
husband for an assault committed during coverture, claiming damages in the 
sum of £10,000. The Court held that the action would not lie. Mr. Justice 
BLACKBURN, in his judgment, said, — 


“T was inclined to think, at first, that the parties required for such an action were 
the reason why no precedent can be found; but I come to the conclusion that the 
rule, which has made it necessary that husband and wife be joined in every action of 
tort by or against a wife, owes its existence to the substantial reason, which other- 
wise exists, why they should not have any action against each other. The rule 
cited from Coke on Littleton, and mentioned in Blackstone, has been acted upon in 
many instances: Coke alluded to it previously, 3a: ‘A feme covert cannot take any 
thing of the gift of her husband;’ and he expressly approved of the reason, for the 
rule at 112 a, ‘ for that his wife and he be but one person in the law.’ Now, it becomes 
important to consider in what respect this is so. The cases are enumerated in Com. 
Dig. ‘Baron and Feme,’ D, 1; but nowhere does it appear that a husband or wife 
could sue the other either in contract or tort. And this is not a mere technical objec- 
tion; but the real ground which has caused the absence of all such actions is, that the 
husband and wife are, during marriage, but one person in the eye of the law. For 
this reason, the wife cannot be indicted for larceny from the husband ; and although 
some exceptions have been made by the courts of equity, and they can by statute 
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prosecute and give evidence against each other in some criminal matters, the same 
rule runs through all matters connected with the relationship created by marriage. 
I think, therefore, that, as no such action as this could possibly lie during the cover- 
ture, an assault before its conclusion could not be made a cause of action by reason 
of the dissolution of the marriage.” 


In the course of the argument, it was urged by the counsel for the defend- 
ant, among other things, that by law, as appeared from Blackstone’s Commen- 
taries (vol. i. p. 444), a husband has a right to correct his wife. To this point, 
however, the same judge answered, ‘‘ That is not pleaded; and, moreover, 
that idea of the law is exploded.”’ 


Lrabmity oF Rartway Company For Detay.— This question, which 
has been a subject for dispute in numerous cases in county courts, lately came 
before the Common Pleas Division on appeal, and afterwards before the Court 
of Appeal, in the case of Le Blanche vy. The London and North-western Railway 
Company (34 L. T., N. S. 25). The plaintiff sued in the county court for 
£11. 10s., the cost of a special train which he had taken from York to Scar- 
borough, which he had taken under the following circumstances: He had pur- 
chased a ticket at the defendants’ station at Liverpool for Scarborough by the 
2 p.m. train. The ticket had indorsed upon it the words, ‘‘ Issued by the 
London and North-Western Railway Company, subject to the company’s regu- 
lations and to the conditions in the time-tables of the respective companies 
over whose lines this ticket is available.’”’ By the time-tables, the train was 
to leave Liverpool at 2 o’clock; arrive at Leeds at 5; leave Leeds at 5.20; ar- 
rive at York at 6.5; arrive at Scarborough at 7.30. One of the conditions in 
the time-tables contained this clause: ‘* Every attention will be paid to insure 
punctuality as far as it is practicable; but the directors give notice that the 
company do not undertake that the trains shall start or arrive at the time 
specified in the bills, nor will they be accountable for any loss, inconvenience, 
or injury which may arise from delays or detention.’? The train taken by the 
plaintiff at Liverpool arrived at Leeds at 5.27, twenty-seven minutes late. He 
found that the train by which in the ordinary course he would have proceeded 
from Leeds had left, the time for its departure being 5.20. He therefore pro- 
ceeded by the next train, which left Leeds at 5.55, and arrived at York at 
7 o’clock, where it stopped. He found, on inquiry, that the next train from 
York to Scarborough would not leave until 8, and would, according to the tables, 
arrive at Scarborough at 10 o’clock. He thereupon took a special train from 

York to Scarborough, and arrived there between 8.30 and 9 o’clock. The 
action was brought to recover the expense thus incurred, and the judge of the 
county court gave judgment for the plaintiff for the full amount. 

The defendant having appealed against this judgment, the Common Pleas 
Division determined that there was a contract on the part of the defend- 
ants to use reasonable efforts that their trains should both start and arrive at 
the times stated in the time-tables; that the delay was suflicient to require ex- 
planation, and that this was evidence of negligence, — that is, of want of 
reasonable effort to be punctual; and that upon the evidence it might properly 
be found to be reasonable for the plaintiff to take the special train, and that 
he could therefore charge the defendants with the expense: and the judgment 
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of the county court judge was therefore affirmed. The part of the judgment 
of the Court, delivered by Mr. Justice Brett, relating to the question of 
damages, is as follows: — 


“ As to the damages, we think that the rule attributed to ALperson, B., in Ham- 
lin v. Great Northern Railway Co. (26 L. J. Ex. at p. 23), is a good expression of the 
law. We think it may properly be said, that, if the party bound to perform a contract 
does not perform it, the other party may do so for him as reasonably and as near as 
may be, and charge him for the reasonable expense incurred in so doing. The same 
rule is laid down by BLacksurs, J., in the case of Hobbs v. London and South-Western 
Railway (L. R. 10 Q. B. 111), who says the general rule is that the damages to be 
recovered in an action for a breach of contract to supply something are the difference 
between that which should have been supplied and the cost of obtaining something 
equally good, or, if that is not attainable, of the best substitute. We think that in 
this case there was evidence upon which the county court judge might not unrea- 
sonably find, and has, in effect, found, that the plaintiff was not reasonably called 
upon to wait at York for the late train, and might reasonably take the special train 
to Scarborough, being for such a distance at such a price; and therefore we think 
that the county court judge was justified in law in holding that the plaintiff might 
charge the defendants with the costs of the special train. We do not say that in 
every case of a passenger missing a train in correspondence with that in which he is, 
though he miss it by the default of the company’s servants, he is, therefore, entitled 
immediately to take a special train for any distance at any cost; or that a judge or 
jury would be bound to allow in every case, or justified in allowing in every case, 
for the cost of a special express-train. The question must always be, whether it was 
a reasonable thing to do, having regard to all the circumstances. When to take a 
special train is a reasonable thing to do, we are of opinion that it is a sufficiently 
natural result of the breach of contract to bring it within the legal rule.” 


In the Court of Appeal, the majority of the court (JAmes and MELLIsH, 
L.JJ., and Me tor, J.) held that there was a contract to use all attention to 
insure punctuality in the arrival of the train at Scarborough, and that on the 
facts there was evidence of a breach of that contract. BAaGGa.uay,J.A., held 
that the only contract of the defendants was that they would use every atten- 
tion to insure punctuality on their own line consistent with the exigencies of 
the traffic; but they declined by the conditions to incur any increased liability 
by reason of booking beyond their own line. CreEassy, B., held that there 
was no contract with respect to arrival of the trains at the stated times, either 
absolute or limited to the undertaking to use every attention to insure punctu- 
ality. But the Court unanimously held that the plaintiff could not charge the 
defendants with the expense of the special train. They therefore decided that 
the case must go down for a new trial, unless the parties consented to have the 
damages reduced to one shilling, and to pay their own costs of both appeals; 
and to this course the parties agreed. 


FRANCE. 


‘“‘Inprrect Damaces.’”?— The judgment of the Civil Tribunal of the 
Seine, in a case of Monlinier vy. Lamy, the report of which we abridge from a 
Paris paper, carries the right of recovery for indirect damages to a rather sur- 
prising extent. 
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On the 28th of June, 1875, while some cattle, in the custody af one Valin, 
were passing through the streets of Paris, an ox belonging to the defendant 
broke away from the herd, and ran wild through several streets, and, after 
causing much fright*and some damage to the passers-by, was driven into the 
court-yard of a house. The plaintiff, who was a mason by trade, being called 
upon by the police to help in securing the ox, went up into a window of the 
house overlooking the court, and from there threw a noose over the ox’s head, 
and made the end of the rope fast to a bar outside the window. The animal made 
no further attempt to escape; and the plaintiff, leaning on the window-bar, was 
looking down at his ease upon his captive, when another man came into the 
court-yard, and fired six shots with a revolver at the ox, which very naturally 
struggled and pulled on the rope, and the rope, the bar, and the plaintiff came 
down together into the court-yard. The plaintiff was severely hurt, and dis- 
abled from working for a long time, and thereupon sued the defendant (the 
owner of the ox) for damages; grounding his claim upon article 1585 of the Civil 
Code, which enacts that the owner of an animal is liable for all damage caused 
by it, either while in his care or while astray or escaped. It was argued on 
his behalf, that Valin, who drove the herd, was the defendant’s agent; that 
his negligence was, in law, that of the defendant; and that the plaintiff, while 
a sufferer by reason of that negligence, was not only in no fault himself, but 
was doing his legal duty under the orders of the police. 

For the defendant it was very forcibly argued, that the plaintiff had only 
himself to blame for what he had suffered, being guilty of gross negligence 
both in tying the rope to the window-bar, and in Jeaning on the same bar him- 
self; further, that the immediate cause of the accident was the unauthorized 
act of the stranger who shot the ox; and lastly, that the defendant exercised 
all due care, the ox being naturally gentle, and put in charge of a driver 
licensed by the authorities. 

The court, nevertheless, held the defendant liable, under the above-men- 
tioned article of the Code; and the plaintiff recovered 500 francs and costs. 
It would seem from this decision that the doctrine of causa proxima, as well as 
that of contributory negligence, had no place in the law of France. 


INDIA. 


A MURDER CASE awaiting trial at the Cuddapah sessions in March was, 
according to the Indian papers, expected to give rise to much legal discussion 
as to whether the circumstances justified the charge. A juggler, who alleged 
that he possessed some power which rendered him ‘+ bullet-proof,’’ invited the 
prisoner in the case to aim at him with a loaded musket, assuring him that he 
might do so without the slightest fear of producing any painful results. The 
prisoner accepted the kind invitation, and, with a loaded musket presented to 
him by the juggler, immediately sent a bullet through his head. It is urged, 
that, as there was no intention on the part of the prisoner to kill the deceased, 
the charge of murder cannot be maintained. The juggler was thoroughly con- 
fident of his own invulnerability; and several of his relations who were ‘to be 
called as witnesses for the defence were prepared to prove, that, although 
several times shot at before, he was never hurt. It is always dangerous to 
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take jugglers at their word in these gun tricks. Some few years ago in this 
country, a ‘* wizard ’’ at one of the theatres begged one of the audience as a 
favor to fire a gun at him. The spectator thus invited loaded the gun with a 
charge of shot he had brought with him for the express purpose of testing 
crucially the alleged invulnerability of the wizard. The result was painful in 
the extreme : the wizard’s face was peppered with the shot, and the spectator 
who fired the gun was given into the custody of the police. Both narrowly 
escaped death,—one by the gun, the other by the gallows. — The Pall Mall 
Gazette. 
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Copartnership, D. 517. 
Corporation, D. 518. 

Costs, D. 519. 
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Creditors, D. 519. 

Death, D. 519. 

Debt, D. 519. 

Decree, D. 521. 

Deed, D. 521. 

Demand, D. 521. 
Depositions, D. 521. 
Discharge, D. 521. 

Distress Warrant, D. 523. 
District Court, D. 524. 
Dividend, D. 524. 

Divorce, D. 524. 

Dower, D. 524. 

Draft, D. 524. 

Dying Declaration, D. 524. 
Easement, D. 524. 
Fquitable Assignment, D. 524. 
Equity of Redemption, D. 524. 
Estates of Deceased Persons, D. 524. 
Estoppel, D. 524. 

Evidence, D. 524. 
Examination, D. 525. 
Execution, D. 526. 
Exemption, D. 526. 
Expunging Proof, D. 527. 
Extension, D. 527. 

Fees, D. 527. 

Fiduciary Capacity, D. 528. 
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Insolvent, D. 530. 
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Insolvent Law, D. 530. 
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Intent, D. 530. 
Interest, D. 531. 
Involuntary Petition, D. 531. 
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Judgment, D. 532. 
Judgment Note, D. 582. 
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Jurisdiction, D. 532. 
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Lease, D. 534. 
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Lien, D. 534. 
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Measure of Damages, D. 537. 
Merger, D. 537. 
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New Trial, D. 539. 
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Partners, D. 540. 
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Presumption, D. 550. 
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Reasonable Cause to Believe, 

553. 

Receiptor, D. 554. 
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Remedy, D. 555. 
Rent, D. 555. 
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Taxes, D. 560. 
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United States Courts, D. 560. 
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D. 560. 
Verification, D. 560. 
Voluntary Conveyance, D. 560. 
Waiver, D. 560. 
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Warrant to Confess Judgment, D. 560. 
Will, D. 561. 
Witness, D. 561. 
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Bankruptcy, Law and Practice in, (by 
Bump), 159. 
Barratry, D. 686. 
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Bishop on Law of Married Women, 340. 
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Bona Fide Purchaser, D. 129, 304, 485, 
717. 
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Bribery, D. 805, 485. 
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Burden of Proof, D. 129, 205, 718. 

Burglary, D. 305. 

Bush’s (K’y) Reports (Vol. 10), 345. 

Buswell and Walcott on Massachusetts 
Practice, 345. 

By-Law, D. 129, 305, 485, 718. 
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Payment of Check, 360. 
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Capital Sentences, Execution of, 603. 
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718. 
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Cattle, D. 130, 805, 718. 

Causa Proxima, D. 687. 

Cemetery, D. 305. 
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Charitable Gift, D. 107. 

Charitable Trust, D. 460. 

Charity, D. 130, 306, 718. 

Charter, D. 130, 306, 718. 

Charter-Party, D. 107, 288, 460, 688. 

Chattel Mortgage, D. 130, 718. 

Cheat, D. 486, 718. 

Check, D. 107, 130, 288, 306, 460, 486, 719. 

Check, Payment of, 360. 

Checks, Consideration of, 181. 
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Children, Adoption of, 781. 

Church of England, D. 688. 

Churchyard, D. 460. 

AGAINST GOVERNMENTS, 81. 

Class, D. 107, 461. 

Coal Mine, D. 107. 

Codicil, D. 107, 486, 689. 

Collateral Security, D. 130. 

Collision, D. 689. 

Colorado Reports (Vol. 2), 767. 
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Commercial Paper, D. 461. 

Commission, 363. 

Commitment for Contempt by House of 
Representatives, 771. 

Common, D. 719. 

Common Carrier, D. 130, 306, 467, 486, 
689, 719. See Carrier. 
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Company, D. 107, 289, 461, 689. 

Composition, D. 692. 

Compromising Criminal Proceedings, D. 
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692, 719. 
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Confederate Money, D. 306. 

Confession, D. 306, 719. 

Confession of Judgment, D. 307. 
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Consideration, D. 107, 307, 462, 487, 719. 

Consignor, D. 487. 

Consolidation, D. 693. 

Conspiracy, D. 487. 

Constitution, New, of Missouri, 378. 

Constitution, New, of Texas, 608. 

Constitutional Law, D. 130, 367, 487, 719. 

Constitutional Law, State, D. 131, 307, 
488, 720. 

Construction, D. 107, 289, 462. 

Constructive Notice, D. 720. 

Contempt, D. 182. 

Contingent Remainder, D. 307, 488. 

Contract, D. 107, 182, 289, 307, 462, 488, 
693, 720. 
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Contributory Negligence, D. 132, 488. 

Conversion, D. 182, 488, 693, 720. 

Conversion, Equitable, D. 720. 

Conversion of Realty into Personalty, 
D. 693. 

Conveyancinc. See The History of a 
Title. 

Conviction, D. 289, 693. 

Cooley on Taxation, 570. 

Coparcener, D. 182. 

Copp on Public Land Laws, 582. 

Copyhold, D. 289, 464. 

Copyright, D. 109, 721. 

Corrricut Law. See Is Copyright Per- 
petual ? 

Corporation, D. 109, 132, 308, 489, 721. 

Corporations, Involuntary Bankruptcy of, 
380. 

Corpus, D. 693. 

Costs, D. 132, 308, 464, 489. 

Counsel Fees, 109. 

Counter-claim, D. 721. 

County, D. 132, 308, 489, 721. 

Coupon, D. 133. 

Court, D. 693, 721. 

Covenant, D. 109, 133, 289, 308, 489, 694, 
721, 

Criminal Law, D. 133, 287, 308, 489, 
721. 

Criminal Law Reports (Green’s), (Vol. 2), 
837. 

Criminal Proceedings, D. 694. 

Crops, D. 133, 308, 489, 721. 

Custom, D. 133, 289, 809, 489, 694, 

Cy-Pres, D. 694. 


D. 


Daly’s Common Pleas Reports (Vol. 5), 
740. 

Dam, D. 309, 721. 

Damage Feasant, D. 133. 

Damages, D. 109, 183, 290, 309, 464, 489, 
694, 721. 

Danger of the Seas, D. 695, 

Daniel on Negotiable Instruments, 749. 

Date, D. 309. 

Deadly Weapons, D. 722. 

Death, D. 109, 809, 722. 

Debt, D. 133, 490. 
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Deceit, D. 183. 

Decree, D. 464. 

Dedication, D. 110. 

Deed, D. 110, 184, 290, 809, 465, 490, 
722. 

Defamation, D. 695. 

Delaware Chancery Reports (Vol. 1), 
763. 

Delivery, D. 134, 290, 309, 465, 722. 

Demand, D. 809, 489, 722. 

Demurrage, D. 160, 290, 465, 695. 

Demurrer, D. 110, 465. 

Deposit, D. 110, 290, 490, 722. 

Deputy, D. 722. 

Descent, Law of, 780. 

Descriptio Persone, D. 695. 

Desty’s Manual of Practice in U. S. 
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Devastavit, D. 134, 309. 

Deviation, D: 722. 

Devil, Personality of, D. 695. 

Devise, D. 110, 134, 290, 309, 465, 490, 
695, 722. 

Digest of Decisions, (by Thompson), 
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Withrow), 340. 

Directors, D. 291, 466, 491, 697, 723. 

Discharge, D. 134. 
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Disentailment, D. 291. 

Discovery, D. 111, 697. 

Discretionary Trust, 591. 

Disseisin, D. 134, 466. 

Distress, D. 134, 291. 
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Distribution of Money paid under a 
Treaty, 792. 

Dividend, D. 310, 466, 723. 

Divorce, D. 184, 310, 491, 697, 723. 

Documents, Inspection of, D. 466, 697. 

Documents, Production of, D. 116. 

Dog, D. 310, 491. 

Domicile, D. 698. 

Dower, D. 135, 310, 496, 723. 

Drain, D. 111. 

Due Bill, D. 112. 

Duplicity, D. 310. 

Duress, D. 112, 310. 

Dwelling-Place, D. 698. 
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Easement, D. 112, 291, 466, 491, 698, 723. 
Ecclesiastical Law, D. 491. 
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Ejectment, D. 291, 698. 
Election, D. 112, 185, 310, 491, 698. 
Election in Equity, D. 735. 
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Elections, American Law of, (by McCra- 
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Emancipation, D. 491, 723. 
Embezzlement, D. 135, 723. 
Emblements, D. 310, 724. 
Eminent Domain, D. 291, 811, 491, 724. 
Enforcement Act, The, 773. 
ENGLAND. 
Action by Wife against Husband after 
Dissolution of Marriage, 794. 
Baggally, Sir Richard, Appointment of, 
886. 
Battledore and Shuttlecock, 389. 
Conditions in Restraint of Marriage, 
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Consideration of Checks, 181. 
Defence of Insanity, 183. 
Distribution of Money paid under a 
Treaty, 792. 
Judicature Act, 383, 611. 
Legitimacy of Child in Ventre sa Mére, 
614. 
Liability of Railway Company for De- 
lay, 795. 
Lord St. Leonards’ Will, 386, 790. 
Negligence in storing Water, — the Rule 
in Rylands y. Fletcher, — 184. 
Nuisance from Smoke, 186. 
The Law Reports, 388. 
Thorough Investigation, 590. 
Entail, D. 699. 
Entry, D. 291. 
Equitable Assignment, D. 112, 699. 
Equitable Mortgage, D. 112, 466. 
Equity, D. 112, 135, 291, 311, 466, 491, 
699, 724. 
Equity Pleading and Practice, D. 135, 311, 
724. 
Equity to Settlement, D. 112. 
Error, D. 311, 724. 
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Escape, D. 811, 491. 

Escrow, D, 201. 

Estate Tail, D. 291, 699. 

Estoppel, D. 112, 135, 291, 311, 492, 724. 

Estoppel, Law of, (by Bigelow), 569. 

Evidence, 165, D. 113, 135, 811, 466, 492, 
699, 724. 

‘Evipence. See Some Rules of Evidence. 

Evidence, Starkie on, (by Sharswood), 
745. 

Ewell’s Leading Cases on Infancy, Cover- 
ture, Idiocy, &c., 739. 

Exception, D. 725. 

Exceptions, Bill of, D. 312. 

Execution, D. 113, 312, 492, 725. 

Execution of Capital Sentences, 603. 

Executors and Administrators, D. 113, 
135, 291, 312, 467, 492, 700, 725. 

Executory Devise, D. 700. 

Exemption, D. 135, 312, 492, 725. 

Exemptions, Homestead and, Law of, (by 
Smyth), 3382. 

Experiments in Court, 789. 

Express Companies, LiaBiLity or. See 
Liability of Express Companies as Com- 
mon Carriers. 

Extortion, D. 725. 

Extortionate Bargain, D. 113. 

Extradition, D. 492. 

Extrapition, Law or. 

Case. 
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False Representations, D. 135, 312, 492, 
725. 

Fees, D. 113, 467. 

Felony, D. 135, 312. 

Fence, D. 135. 

Fine, D. 312. 

Fire, D. 492, 725. 

Fire Insurance. See Insurance, Fire. 

Fishery, D. 725. 

Fixtures, D. 113, 313, 467. 

Food, D. 467. 

Foote’s Bench and Bar of the South and 
South-West, 751. 

Foreclosure, D. 113, 136, 313. 

Foreign Attachment, D. 493, 725. 

Foreign Judgment, D. 493, 725. 

Foreign Law, D. 493, 700. 


Foreign State, D. 113. 
Forfeiture, 700. 
Forgery, D. 313. 
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Indirect Damages, 796. 
La Porte’s Conviction, 615. ° 
Reparation, 187. 
Fraud, D. 136, 291, 813, 467, 494, 700, 
726. 
Frauds, Statute of, 875, D. 113, 136, 291, 
313, 467, 494, 700, 726. 
Fraudulent Conveyance, D. 494. 
Fraudulent Preference, D. 114, 313, 468, 
494. 
Freight, D. 700. 
Frexcu Trinunats COMMERCE AND 
oF ARTS AND MANUFACTURES, 68. 
Fructus Industriales, D. 126. 
Furniture Lease, D, 701. 
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Game, D. 726. 
Gaming, D. 136, 701. 
Garnishment, D. 494, 726. 
Gas, D. 494. 
General Average, D. 114. 
Gentleman, D. 701. 
German Empire, Legislation of, 766. 
German 270. 
Gift, D. 136. 
Good Will, D. 292. 
GOVERNMENTS, CLAIMS AGAINST, 81. 
Governor, D. 313. 
Grand Jury, D. 313, 494, 726. 
Grant, D. 114, 292. 
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337. 
Grevit_e Memoirs, Tue, 39. 
Guarantee, D. 114. 
Guardian, D. 136, 313, 494. 
Guernsey’s Key to Story’s Equity Juris- 
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Habeas Corpus, D. 726. 
Habendum, D. 292. 

Hammond on Insanity, 764. 
Hanover on Law of Horses, 334. 
Hearsay, D. 494. 
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Hecker’s Cases on Warranty of Personal 
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Heir, D. 136, 313, 726. 

High on Law of Receivers, 573. 

Hilliard on Taxation, 350. 

History or a Titre, Tue, 60. 

Homestead, D. 136, 313, 494, 726. 

Homestead and Exemptions, Law of, (by 
Smyth), 332. 

Homicide, D. 137, 313. 

Homicide, Law of, (by Wharton), 151. 

Horses, Law of, (by Hanover), 334. 

Hotchpot, D. 701. 
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Humorous Phases of the Law,(by Browne), 
576. 

Husband and Wife, D. 114, 187, 292, 313, 
468, 495, 701, 726. 
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THegal Contract, D. 137, 814, 495, 727. 
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Impeachment, Limits of Power of, 590. 
Imprisonment, D. 314. 
Incest, D. 495. 
Income, D. 727. 
Incumbrance, D. 314. 
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Murder, 797. 
Native Litigation, 391. 
Indian, D. 137. 
Indictment, D. 137, 314, 495, 727. 
Indirect Damages, D. 796. 
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Infant, D. 114, 138, 314, 495, 727. 
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Injunction, D. 114, 138, 293, 315, 468, 495, 
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Innkeeper, D. 116, 315, 495. 
Innkeeper’s Liability, 166. 
Insanity, 183, D. 315, 495. 
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Inspection of Documents, D. 116, 468, 702. 

Institutes of Justinian, (by Sanders), 579. 
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Insurance (Fire), D. 136, 138, 315, 495, 
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Insurance (Marine), D. 139, 496, 728, 

Intent, D. 316, 728. 

Interest, D. 117, 139, 316, 496, 708, 728. 
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ment, 596. 

Internal Revenue, D. 496. 

INTERNATIONAL Law. 
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Interpleader, D. 729. 

Interrogatories, D. 117. 

Involuntary Bankruptcy of Corporations, 
380. 

Iowa Practice, (by Miller), 350. 
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Withrow), 340. 
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Joint-Tenancy, D. 703. 

Joint Tortfeasors, D. 316, 729. 

Judge, D. 316, 496, 729. 

Judge, — Disqualification, D. 703. 

Judgment, D. 117, 139, 316, 469, 497, 729 

Judicature Act (of England), 385, 611. 

Judicial Notice, D. 316. 

Judicial Sale, D. 316. 

Jurisdiction, D. 117, 139, 316, 469, 497, 
703, 729. 

Jurisprudence, Austin’s Lectures, (by 
Campbell), 150. 

Jury, D. 140, 316, 497. 

Justinian, Institutes of, (by Sanders), 
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Laches, D. 140. 

Landlord and Tenant, D. 117, 140, 293, 
316, 469, 497, 703, 730. 

La Porte’s Conviction, 615. 

Lapse, 1). 140, 703. 

Larceny, D. 140, 497. 

Law Books, List of, 162, 354, 583, 770. 

Law and Fact, D. 316. 

Law of Nations, D. 316. 

Law Reports, The, 388. 
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of, (by Reed), 152. 
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Liability of Railway Company for Delay, 
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Libel, 598, D. 119, 294, 817, 471, 705. 

License, D. 119, 471, 497, 730. 

Lien, D. 119, 294, 817, 471, 497, 705, 730. 

Life Estate, D. 471. 

Life Insurance. See Jnsurance, Life. 
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Light and Air, D. 471, 730. 

Lights, D. 705. 

Limitations, Angell on, (by May), 760. 

Limitations, Statute of, D. 140, 295, 317, 
471, 497, 705. 

Liquidated Damages, D. 497. 

Liquor Law, D. 141. 

Lis Pendens, D. 141, 730. 

Local Assessments, (by Cooley), 570. 

Local Option, D. 730. 

Lord, Hon. Otis P., Appointment of, 370. 

Lord's Day, D. 141, 295, 317, 497. 

Lord St. Leonards’ Will, 356, 790. 

Luggage, D. 705. 

Lunatic, D. 317, 498. 
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Maintenance, D. 295, 705. 
Maintenance and Support, D. 705. 
Malicious Mischief, D. 317. 
Malicious Prosecution, D. 141, 498. 
Mandamus, D. 141, 317. 
Manslaughter, D. 119, 141. 
Manual of Practice in U. S. Courts, (by 
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Marine Insurance. See Insurance, Marine. 
Marriage, D. 141, 317, 705, 730. 
Marriage, Restraint of, D. 119, 705. 
Marriage Settlement, D. 472, 705. 
Marriage, Conditions in Restraint of, 
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Marriages, Void, Legislative Confirma- 
tion of, 786. 
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Married Women, D. 295, 317, 730. 
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340. 
Marshalling Assets, D. 706. 
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Banks for Penalties for Usury, 777. 
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Reverdy Johnson, Death of, 597. 
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808 


Massacnusetts, — Continued. 
Election of Sheriffs and Other Officers, 
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Legislative Confirmation of Void Mar- 
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Lord, Hon. Otis P., Appointment of, 
370. 
Marriage with Deceased Wife’s Daugh- 
ter, 600. 
Metcalf, Hon. Theron, Death of, 370. 
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600. 
Parker, Hon. Joel, Death of, 165. 
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Statute of Frauds, 375. 
Validity of Mortgages, 371. 
Wells, Hon. John, 365. 
Wite’s Support, 376. 
Massachusetts Practice, (by Buswell and 
Walcott), 345. 
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Master, D. 119, 731. 
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Master and Servant, D. 295, 817, 498, 706, 
731. 
May’s Angell on Limitations, 760. 
McAllister, Mr. Justice, 363. 
McCrary’s Amer. Law of Elections, 327. 
Measure of Damages, D. 141, 817, 498, 
731. See Damages. 
Merger, D. 498. 
Metcalf, Hon. Theron, Death of, 370. 
MicuiGay. 
Innkeeper’s Liability, 166. 
Mill, D. 731. 
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Mine, D. 119, 141. 
Minor, D. 119. 
Misjoinder, D. 472. 
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Missouri. 
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Mistake, D. 317, 472, 731. 
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422. 

Money, D. 318. 

Money Had and Received, D. 498, 781. 

Mortgage, D. 119, 141, 295, 318, 472, 498, 
706, 781. . 

Mortgage of After-acquired Property, 
U. S. District Court, 600. 

Mortgages, Power of Sale in, 377. 

Mortgages, Taxation of, 597. 

Mortgages, Validity of, 277. 

Mortmain, D. 120, 318. 

Mother, D. 498. 

Motion, D. 472. 

Municipal Corporation, D. 141, 318, 498, 
731. 

Murder, 797, D. 318. 

Murder, Evidence of Character of De- 
ceased, 179. 
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Name, D. 499, 707, 732. 
National Bank, D. 142, 499, 732. 
Native Litigation, 391. 
Necessaries, D. 318, 499. 
Negligence, D. 120, 142, 296, 318, 472, 499, 
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Negligence in storing Water, 184. 
Negotiable Instruments, D. 142, 318, 472, 
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iel), 740. 
Negotiable Paper, D. 120. 
Negro, D. 142, 318. 
New Courr Bitty. See the U.S. Courts 
and the New Court Bill, 398. 
New Hampsuire. 
John Elwyn’s Will, 604. 
New Trial, D. 142, 318, 732. 
News, Property in, — Publication, —616. 
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Courts of Arbitration, 172. 
Payment to the Administrator of a Liv- 
ing Person, 787. 
Postage on Third-Class Mail-Matter, 607. 
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Tweed’s Case, 168. 
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167. 


INDEX. 


New York Weekly Digest of Cases (Vol. 
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Nonsuit, D. 142. 

Notarial Certificate, D. 493. 

Notary, D. 499. 

Notes and Bills, (by Parsons), 349. 

Notice, D. 120, 296, 318, 499, 732. 

Notice to Quit, D. 120, 142, 782. 

Notice to Repair, D. 707. 

Nott and Hopkins’ Court of Claims Re- 
ports (Vol. 10), 768. 

Nuisance, 186, D. 121, 296, 473, 499, 
782. 

Nuisances, Law of, (by Wood), 158. 
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Oath, D. 318. 

Officer, D. 142, 318, 499, 732. 

Ohio Digest, (by Walker and Bates, Vol. 
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Witt, Vol. 25), 744. 

Ordinance, D. 143, 318, 499, 733. 

OrEGon. 

Involuntary Bankruptcy of Corpora- 

tions, 380. 

Oregon Reports (Vol. 4), 762. 

Owners of Land, D. 721. 
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Pardon, D. 318. 
Parent, D. 319, 499, 733. 
Parish, D. 473. 
Parishioner, D. 707. 
Parker, Hon. Joel, Death of, 165. 
PaRKER, JOEL, 235. 
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Parties, D. 121,319, 473, 499, 733. 
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Patent, D. 121, 473, 733. 
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Payment, D. 143, 297, 319, 500, 733. 
Payment, Appropriation of, D. 708. 
VOL. xX. 


809 


Payment of Check, 360. 
Payment to Administrator of a Living 
Person, 787. 
Pecuniary Legatee, D. 708. 
Peer of England, D. 708. 
Penal Action, D. 143. 
Penalty, D. 143, 500. 
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Binney, Hon. Horace, Death of, 176. 
Defence of Insanity to Negotiable Note, 
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Per Capita, D. 708. 
Peril of the Seas, 7¢8. 
Perjury, D. 143, 320. 
Perpetuity, D. 297, 500, 708. 
Per Stirpes, D. 708. 
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Pledge, D. 500, 733. 
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Postage on Third-Class Mail-Matter, 657. 

Post-Office, D. 580. 

Power, D. 143, 320, 474, 733. 

Powers of Sale in Mortgages, 377. 

Practical Suggestions for Management of 
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Desty), 354. 

Precatory Trust, D. 734. 

Preference, 164, D. 122, 320, 500. 

Prerogative, D. 143, 734. 

Prescription, D. 500, 734. 
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Presumption of Death, D. 122. 
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320, 474, 500, 708, 734. 
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Wright), 769. 
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Privileged Publication, 598. 

Prize, D. 320. 

Prize-Ring, D. 122. 

Probate, D. 500, 734. 
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Profit & Prendre, D. 500. 
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Fraud, 362. 
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Prospectus, D. 708. 

Proviso, D. 474, 708. 
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Proximate and Remote Cause, D. 734. 

Proxy, D. 500. 

Public Debt, D. 320. . 

Public Land Laws, (by Copp), 

Public Policy, D. 143, 320, 784. 

Publication of News, 606. 

Punishment, Eternal, D. 708. 
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Quantum Meruit, D. 474. 
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Railroad, D. 148, 320, 506, 734. 

Railway, D. 122, 297, 474. 

Railway Company, Liability of, for Delay, 
795. 

Rate of Interest, after Time fixed for Pay- 
ment, 596. 

Ratification, D. 122, 144, 734. 

Real Property, Treatise on, (by Wash- 
burn), 747. 

ReasonaBie Dount. See Some Rules of 
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Rebellion, D. 501. 

Receipt, D. 321, 501. 

Receiver, D. 144, 821, 474, 784. 
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Reinsurance, D. 122, 321, 501, 708. 
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Remainder, D. 321, 501, 734. 
Remainder-man, D. 122, 708. 
Remedies and Remedial Rights (by: 
Pomeroy ), 562. 
Removal of Suit from State to United 
States Court, D. 144, 321, 501, 784. 
Rent, D. 298. 
Rent Charge, D. 75. 
Reorganization of U. S. Courts, 588. 
Repeal, D. 144, 501. 
Replevin, D. 145, 321, 501, 735. 
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Res Adjudicata, D. 122, 145, 821, 785. 
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Rescission of Contract, D. 298, 475. 

Reservation, D. 735. 

Residuary Gift, D. 122. 

Residuary Legatee, D. 475. 

Restraint of Trade, D. 785. 

Restriction, D. 501. 

Resulting Trust, D. 122, 298, 708. 

Return, D. 321. 

Reverdy Johnson, 597. 

Reversionary Interest, D. 708. 

Review, D. 485. 

Revocation, D. 321, 501, 785. 

Right of Way, D. 708. 

Right to call Adverse Party as Witness, 
165. 
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Riparian Owner, D. 735. 
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Satisfaction, D. 322, 502, 785. 
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Scrip, D. 122, 475. 
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Seaworthiness, D. 709. 
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Settlement, D. 123, 475, 709. 
Sewer, D. 735. 
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Ship, D. 123, 298, 477, 710, 735. 
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Shop, D. 710. 

Signature of Promissory Note obtained 
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Slander, D. 145, 322, 477, 502, 710, 736. 
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Solicitor’s Lien, D. 123. 
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Sovereign, D. 145. 
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Specification, D. 123. 
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477, 711, 736. 

Spirituous and Intoxicating Liquors, D. 
145. 

Stakeholder, D. 123. 
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State Passenger Acts, The, 774. 

Statute, D. 1238, 145, 298, 478, 502, 711. 

Statute of Frauds. See Frauds, Statute of. 

Statute of Limitations. See Limitations, 
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Steamship, D. 711. 

Steamtug, D. 711. 

Stock, D. 145, 298, 822, 503, 736. 

Stock in Trade, D. 124. 

Stoppage in Transitu, D. 478. 

Street, D. 124. 

Stuart’s Select Cases, 336. 

Subscription, D. 822. 

Suicide, D. 503. 
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145. 
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Surety, D. 145, 323, 711, 736. 
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Tacking, D. 711. 
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Tax, D. 124, 145, 298, 328, 508, 736. 
Taxation, Law of, (by Cooley), 570. 
Taxation, Law of, (by Hilliard), 350. 
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Taylor on Poisons in Relation to Medical 
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Tenant for Life, D. 124, 479, 711, 736. 
Tenant in Common, D. 124, 711, 736. 
Tenant in Tail, D. 479. 
Tender, D. 124, 503. 
TENNESSEE. 
Experiment in Court, 789. 
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341. 
Test Oath, D. 323. 
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Murder, Evidence of Character of 
Deceased, 179. 
New Constitution, 608. 
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ancer’s Romance, — 60. 
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Tue Repeat oF THE Bankrupt Act, 
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Ticket, D. 711. 
Title, D. 124, 711. 
Tonnage, D. 146. 
Tort, D. 298, 323, 503, 736. 
Torts, (Bigelow’s Leading Cases), 154. 
Town, D. 823. 
Trade-Mark, D. 146, 323, 503. 
Trespass, D. 124, 147, 299, 323, 479, 503, 
711, 736. 
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Trover, D. 147, 324, 504, 711, 736. 

Trust, D. 124, 209, 824, 479, 504, 711, 
737. 

Trust and Trustee, D. 147. 

Trust Determinable on Bankruptcy, 591. 

Trust, Discretionary, 591. 

Trustee Process, D. 504, 737. 

Tweed’s Case, 168. 
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Ultra Vires, D. 147, 299, 324, 479, 504, 
737. 

Ultra Vires, Doctrine of, (by Brice), 343. 

Unconscionable Bargain, D. 125. 

Unitep States. 

Bankrupt Act, 586. 

Bankrupt Act, — Preference, 164. 

Belknap Case, Limits of Power of Im- 
peachment, 590, 777. 

Bill of Lading accompanied by Bill of 
Exchange, 358. 
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Enforcement Act, The, 773. 

Evidence, — Right to call Adverse Party 
as Witness, 165. 

Kilbourne’s Case, 776. 

Rate of Interest after Time fixed for 
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Reorganization of Courts, 588. 

State Passenger Act, The, 774. 

Supreme Court Reports, 357. 
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Discretionary Trust, 591. 

Usury under the National Bank Act, 
360. 

United States Courts, Manual of Practice 
in, (by Desty), 154. 

United States Courts, Reorganization of, 
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Unseaworthiness, D. 711. 
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Usury, D. 147, 324, 737. 

Usury under the National Bank Act, 860. 
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Validity of Mortgages, 371. 

Variance, D. 147, 324, 787. 

Vendor and Purchaser, D. 125, 147, 299, 
824, 479, 504, 737. 

Vendor’s Lien, D. 504. 

Venue, D. 324, 480, 504, 737. 

Verdict, D. 148, 324. 

Vested Interest, D. 480, 711. 

View, D. 504. 

Vis Major, D. 480. 

Void and Voidable, D. 504, 737. 

Voir Dire, D. 324. 

Voluntary Conveyance, D. 504. 

Voluntary Settlement, D. 300, 712. 

Voter, D. 325, 504. 

Voyage, D. 712. 
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Wager, D. 148, 325, 712. 

Wagering Contract, D. 480. 

Waiver, D. 126, 148, 504, 712, 787. 

Wallace’s Philadelphia Reports (Vol. 9), 
580. 

War, D. 148, 325, 505, 737. 

War, PREVENTION OF. 
War be Prevented ? 

Warehouseman, D. 126. 

Warrant, D. 300, 505. 

Warranty, D. 148, 525, 505, 712. 
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Cases of, (by Hecker), 330. 

Washburn on Real Property, 747. 

Waste, D. 480, 737. 

Water, D. 300. 
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Waterman on Law of Trespass, 149. 
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738. 
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Wells, Hon. John, 365. 

Wharfinger’s Certificate, D. 300. 

Wharton on Agency, 572. 
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Whitmore on Law of Adoption, 768. 

Widow, D. 148, 325, 505, 738. 

Wife. See Husband and Wife. 


See How can 


813 


Wife, Action by, against Husband, after 
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Wife’s Support, 376. 
Will, D. 126, 148, 300, 225, 480, 712, 788. 
Will, John Elwyn’s, 604. 
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Promissory Note not delivered, 383. 
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